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The recent False Claims Act (FCA) cases and findings by various Offices of Inspectors General (OIG), as discussed in Bob Kenney’s paper, have focused on a number of common issues.  This section provides a technical discussion of the common issues, and addresses several other topics that have the potential to create audit and financial risk for an institution.

A. Effort Reporting

Effort reporting is the mechanism to confirm that the salaries and wages charged to each sponsored agreement are reasonable in relation to the actual work performed, and has been the focal point of many of recent FCA cases and OIG audit findings.  Certification of an effort report must reasonably reflect the activity for which the employee is compensated by the institution.  Cost sharing commitments must also be confirmed, either through the effort report, or through some other reporting mechanism.  (Note: some institutions do not use the term “effort reporting,” however, these institutions are still required to do the same confirmations.  Effort reporting is used as the standard term throughout this section).

Office of Management and Budget (OMB) Circular A-21 contain the federal regulations concerning effort reporting.  The regulations do not prescribe a standard method for providing the required assurances, but they do identify specific criteria for an acceptable method and provide examples of acceptable methods (e.g. Plan Confirmation, After-the-fact Activity Records and Multiple Confirmation Records).

Accounting and oversight requirements specific to payroll distribution systems (which support effort reporting systems) are documented in Circular A-21 under General Principles (J10b(1)) and Criteria for Acceptable Methods (J10b(2)).  The distribution of salaries and wages must be documented in accordance with generally accepted accounting principals (GAAP) for colleges and universities.  The apportionment of salaries must comply with the policy requirements of Circular A-21 as described in section A.2, which calls for the use of sound management practices and adequate documentation to support costs.

The Circular requires the payroll distribution system must be part of the official records of the institution and reasonably reflect the activities for which employees are compensated.  All activities, sponsored and other, must be included in the distribution system or subsidiary records.  The method chosen to document payroll charges must include an after-the-fact confirmation such that the distributed costs represent actual costs, unless a satisfactory alternative agreement is reached with the federal government.  The system must also provide for independent internal evaluation, though characteristics of an evaluation are not fully described in Circular A-21.

The Circular also indicates that charges to sponsored programs may be made initially on the basis of estimates before the work is performed, and that short term fluctuations in the workload (e.g. one or two months) need not be considered so long as the distribution is reasonable over the longer term, such as an academic period.  However, significant changes in work activity must be identified and entered into the payroll distribution system.  OMB Circular A-110 further states that agency prior approval is required for changes in key personnel specified in the award document for reductions of effort of 25% and/or absences of longer than three months.

Depending on the method used (e.g. Plan Confirmation and After-the-fact Activity Records as the two most common), the timing of effort reporting could result in an annual, semi-annual, semester, or other certification cycle.  Often, an effort report is certified by the employee, however, Circular A-21 also allows certification by responsible persons/officials using suitable means of verification that the work was performed.  Institutions that do not require the employee to certify for him/herself should have clear definitions for both responsible persons/officials and suitable means of verification.
B. Cost Transfers

Cost transfers have been under increased scrutiny by federal officials, and institutions must have processes to manage the frequency and timeliness of cost transfers, as well as educate faculty and staff on the rules determining allowability.  Though cost transfers can be justified, any form of borrowing funds from one project to support charges on a second project is unallowable.  Allowable situations include if the transfer is made to correct an error, to move funds from an advanced funding account to a newly received award, or to transfer funds between projects due to the closely related nature of the projects (if not restricted in the project’s terms and conditions.)
Since effort reports are designed to confirm that salary charges are in alignment with effort, the effort report can be a good tool to identify allowable cost transfers.  When a certified effort report indicates the salary distribution from the period being certified was not correct, a cost transfer may need to be made to correct the original distribution.

Institutions also rely on monthly budget reports, or other reviews, to review salary distributions and identify if a cost transfer is appropriate.  When this is the case, the effort report may not be the primary tool for triggering the cost transfer.  Regardless of the tool, inappropriate charges should be identified and corrected in the accounting system in a timely manner.

Special care must be given to “post certification” cost transfers.  Once charges for personal services have been certified on an effort report, subsequent changes to the certified distribution could raise questions.  If it is determined that a cost transfer is acceptable, the circumstances must be documented.  In this case, most institutions would require documentation in writing, require “recertification” by the principal investigator or project director, as well as a review and approval by an authorized administrator involved in the administration of sponsored programs.

A higher level of scrutiny by an institution should also be directed at transfers made onto sponsored awards, especially those transfers occurring within the final 30 days of an award.  A transfer off of a sponsored award to an institutional fund (e.g. due to a cost overrun) will rarely require the same level of scrutiny, though repeated costs transfers off of federal awards could be sign of poor internal controls.

Federal guidance, such as the National Institutes of Health (NIH) Grants Policy Statement, is helpful for defining institutional policies and practices.  For example, the Policy Statement states …corrections of clerical or bookkeeping errors should be accomplished within 90 days of when the error was discovered. The transfers must be supported by documentation that fully explains how the error occurred and a certification … by responsible organizational official … .  The Policy Statement goes on to provide additional requirements, including the requirement that supporting documentation such as “to correct error” is not sufficient.

Institutions are well advised to define accounting and oversight standards on the allowability of cost transfers.  Specific explanations for all cost transfers, and especially those that are over a certain number of days, should be part of the institution’s policies and practices.  Errors do occur, and must be corrected.  However, excessive errors are either a sign of poor internal controls or overuse of what defines an error.

C. Effort Commitments

Individuals not fulfilling effort commitments, as well as individuals being overcommitted on federal awards, has been cited in a number of cases and findings.  Federal funding agencies require applicants document the amount of effort committed to sponsored projects by principal investigators, project directors, and other key project personnel.  This includes both effort committed to current awards as well as potential new effort associated with outstanding grant applications.  Furthermore, an OMB Clarification Memo of A-21, dated January 5, 2001, indicated that most federally funded research projects should have some level of committed effort by faculty or senior researchers, either paid or unpaid by the federal government.  Both agency expectations and the OMB memo emphasize the importance for committed effort to be contributed, and ultimately accounted for.

This requirement is sensible and institutions must have a system to account for committed effort (both paid and unpaid effort.)  What constitutes overcommitment is not as clear.  Exceeding certain thresholds (e.g. number of active awards) might result in overcommitment.  However, when current award commitments and outstanding grant applications are combined, faculty members might have “potential commitments” that exceed 100% of full time effort, and this is not necessarily an example of overcommitment.  Grant application requests are usually made with the expectation that not all applications will be funded.  If new funding results in more than 100% full time effort, this may require downward adjustments in committed effort on awarded projects, with the approval of the sponsor.

D. Compensation Issues

There are a number of topics related to institutional compensation policies that can be a contributor to audit risk.  At the core of the discussion is that the institution must have well defined polices and practices as to what constitutes an individuals full workload and the corresponding institutional base salary (IBS).  Issues related to compensation policies include:

Multiple Sources of Pay.  The most common example of a faculty member being paid by a separate pay entity is when the individual is paid from the institutional clinical practice plan.  On August 4, 2005, the NIH issued a Notice (NOT-OD-05-061) that clarified the treatment of clinical practice compensation and its inclusion (or exclusion) as part of IBS.  Based on criteria defined in the Notice, institutions must clarify for faculty whether their clinical practice plan (or other “outside entity”) is included in IBS, and ensure that it is included (or excluded) consistently for proposal preparation, charging, and effort reporting purposes.

Supplemental Compensation.  In accordance with section J10d(1), compensation for work charged to federally sponsored programs during an academic year can only be charged at the individual’s base rate of pay for the continuous period:  … In no event will charges to sponsored agreements, irrespective of the basis of computation, exceed the proportionate share of the base salary for that period.  Salary supplements occur as an exception at institutions with established research programs, as these institutions provide for release time when a faculty member obtains federal or other sponsored funding.  However, “incidental work,” or not regularly assigned work is an allowable exception, and could be applicable at an established research institution.  For teaching institutions, where the primary mission is undergraduate education, release time may not be appropriate.  To compensate for a redefined workload, base salary could be adjusted and supplemental compensation could be allowable in selected situations.

Salary Caps.  Some agencies, most notably the NIH, restrict the amount of direct salary earned on their grants.  That restriction is known as a “salary cap.”  Other sponsors also implement salary caps, and institutions must be cognizant of these requirements.  Salary that exceeds the cap must be funded by institutional funds, and some consider the institutional funding a form of cost sharing.  The current NIH salary cap is $183,500 (through December 31, 2006.)  An institution must be able to properly account for the salary cap in their payroll distribution systems in order to assure funding agencies that they are not charging an amount above the cap.

NIH Career Development Awards (K Awards).  These awards are designed primarily as support for new investigators.  K Awards typically have established effort requirements, often up to 75%.  Salary recovery is often limited to $75,000 or $90,000 per year, requiring the institution to contribute the difference if the faculty member’s salary is higher.  These awards require close monitoring to be in compliance with the special requirements of K Awards.

Graduate Student Compensation.  The Department of Health and Human Services OIG recently selected 97 institutions (1 to 8 grants to be reviewed per institution) for a review of gradate student compensation policies.  The focus is to test compliance with a 2001 NIH policy – that is, compare graduate student researcher compensation levels (salary, benefits, tuition remission) to the “zero” level salary established by NIH for postdoctoral appointees (FY05, $35,568).  As of this writing, no finding haves been published.

National Science Foundation (NSF) and Summary Salary.  The NSF through a number of its directorates, has historically funded research with the expectation that an individual conduct his/her research in the summer months, and that 2/9ths of his/her salary be charged during the same summer period.  In reality, individuals funded in these situations provide significant effort during the academic year.  However, in the summer months, NSF expectations seem to indicate that in order to have salary charged solely to the NSF awards(s), the individual can be engaged only in NSF-related activity.  If an individual is engaged in non-NSF activities during the summer, the institution may need to contribute institutional funding to cover these additional activities.

E. Cost Sharing

Issues related to effort reporting and effort commitment are closely connected to cost sharing issues.  Cost sharing is most often represented as an institution’s financial contribution toward a sponsored project.  An institution’s financial contribution may consist of the institution funding some or all of a faculty member’s effort on a sponsored project.  Other means of cost sharing might include third party in-kind contributions (e.g. donations from a private business) or goods and services benefiting the sponsored project purchased with institutional funds.  Cost sharing from another federal source is rarely allowable and could only be utilized if explicitly approved in writing by the applicable federal agency.  Specific types of cost sharing include:
Mandatory Cost Sharing.  This form of cost sharing is required as a condition of an award, or agreed to between the institution and the sponsor when negotiating a sponsored agreement.  Once this type of cost sharing is offered and the sponsored project is awarded, the cost sharing is required and must be documented either in the effort report, or through some other reporting mechanism.
Committed Cost Sharing.  This form of cost sharing (including voluntary committed cost sharing) is effort (or other costs) not required by the sponsor, but proposed in the sponsored project proposal budget or budget justification with no corresponding funding requested or awarded.  Once this type of cost sharing is offered and the sponsored project is awarded, the cost sharing is required and must be documented either in the effort report, or through some other reporting mechanism.
Voluntary Uncommitted Cost Sharing (VUCS).  Faculty and senior researcher effort, above that which is committed and/or budgeted for in a sponsored agreement, is defined as VUCS.  As noted in an OMB Clarification Memo, dated January 5, 2001, this effort is excluded from effort reporting requirements of section J10, and furthermore, should not be included in the organized research base in the Facilities & Administration (F&A) proposal.  However, Circular A-21 still requires that the apportionment of salaries and wages be supported by a payroll distribution system that will encompass both the sponsored and all other activities on an integrated basis.  Most institutions accomplish this by including voluntary uncommitted effort in a residual category in the payroll distribution system and/or effort report

F. Direct Charging of Administrative Costs

Though not a focal point of the recent cases and findings discussed earlier, this topic has been included in the Department of Health and Human Services, OIG, 2007 work plan.  Sections F6b(2) and (3) of OMB Circular A-21 state The salaries of administrative and clerical staff should normally be treated as F&A costs, and  Items such as office supplies, postage, local telephone costs, and memberships shall normally be treated as F&A costs.

Circular A-21 allows for an exception when the project being charged is a major project.  Examples of major projects are listed in Exhibit C and include examples such as Large, complex programs …, Projects which involve extensive data accumulation …, Projects that require making travel and meeting arrangements for large numbers of participants …, as well as several other examples.  Furthermore, the list in Exhibit C is not exhaustive, and other situations could be allowable.

However, institutions should clearly define accounting and oversight standards on the allowability of charging administrative costs as a direct cost to federal programs.  Direct charging, without policies to support such practices, will be an audit risk to the institution.

G. Other Topics for Consideration

Federal audits and reviews are not limited to the topics listed in this section.  The following topics have either been identified in past OIG workplans, or cited in recent FCA cases and OIG audit findings.  They always have the potential to be areas of focus for various federal entities.

Subrecipient Monitoring.  Recipients of federal awards are responsible for monitoring the activities of their subrecipients.  The accounting and oversight regulations defined in OMB Circulars A-21 and A-110 are applicable to subrecipients, as are the auditing requirements of OMB Circular A-133.

Program Income.  Circular A-110 (subpart C, .24) requires that program income be identified and accounted for, and defines program income as income from fees for services performed, the use or rental of real or personal property acquired under federally-funded projects, the sale of commodities or items fabricated under an award, license fees and royalties on patents and copyrights, and interest on loans made with award funds (these items are examples, and other items could be applicable.)

Specialized Service Facilities (SSF) and Recharge Centers.  Charges to federal awards for either an SSF (e.g. animal care center, specialized computing) or a recharge center (e.g. printing center, central computing, etc.) requires the institution to support the rates that are charged, and update the rates on a biennial basis.  According to Circular A-21, SSF rates should be fully burdened with space related costs, though examples of what constitutes an SSF (versus a recharge center) are not entirely clear.

OMB Circulars A-21 and A-110 provide guidance on many other financial and administrative requirements governing areas such as F&A recovery, unallowable costs, equipment acquisition and property standards, procurement standards, and other financial and reporting requirements.  These additional topics, though not covered in detail in this paper, still require institutional diligence and well defined polices and practices that address the respective areas.
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