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1.   Introduction and Overview


Until fairly recently, Federal investigations of fraud in the conduct of university research were few and far between.  The first major case alleging financial fraud in the conduct of university research was a whistleblower action under the civil False Claims Act (FCA), filed in 1991 against Stanford University.  A second FCA case, involving the University of Michigan, was settled fairly quietly in 1993.  Significant FCA settlements involving New York University and the University of Minnesota occurred in 1997 and 1998.  After that, all was quiet for half a decade, until the Northwestern University settlement was announced in February 2003.  Then the deluge began.


In the last three years, there have been at least thirteen publicly reported civil FCA settlements involving allegations of financial research fraud
 by universities and other research institutions – more than three times as many as during the entire decade of the 1990’s.  Several other such settlements, not so widely reported or not publicly reported at all, have also occurred during this period.  This outburst of Federal enforcement activity shows no sign of abating.  In some respects, the trend seems to be accelerating and intensifying.


Only last June, for example, the Offices of Inspector General of the Department of Health and Human Services, the National Science Foundation, and the Department of Defense descended on Yale University in a broad investigation of Yale’s Federal research activities over a ten-year period.  Other FCA investigations, not yet publicly reported, are under way.  It is far too early to know what will become of these investigations, but it seems certain that Federal research is an intense focus of Government enforcement activity, and will remain so for many years to come.       


The burgeoning number of research-related FCA cases, and the growing accumulation of dollar recoveries, are important facts in their own right, to be sure.  But there are even more important questions about this disturbing trend -- why the Government has intensified its enforcement activity in the research area, what issues the Government is focusing on, how to avoid a Federal fraud investigation, and how to survive one if it comes.     


Section 2 of this paper contains a brief summary of selected research-related settlements, noting what is most significant about each.  Section 3 discusses the process of a major Federal FCA investigation, and how institutions should respond to one.  Section 4 distills from the experience of other institutions certain lessons to be learned from the spate of recent FCA cases.


In a separate paper related to this session, David Kennedy of COGR presents information on some of the key accounting issues raised in recent FCA cases and the basic Federal rules on those issues. 

2.  Recent Cases Involving Challenges to Federal Grant Charges


Attachment A to this paper is a table of recent significant audits and FCA settlements in the Federal research area.  Although the information presented in Attachment A is at a fairly high level, there are several general observations that can be made even at this level.


First, as is painfully obvious by now, the recent increase in the Federal Government’s enforcement activity in the research area has been dramatic. Since February 2003 the average number of research-related FCA settlements each year has been nearly as great as the total number of such settlements during the whole decade of the 1990s.  The total Government dollar recovery in these recent cases already exceeds $50 million.  This amount does not include the very substantial Government recoveries that have occurred as a result of unreported FCA settlements and Federal audits.  


Second, much of the significant enforcement activity has been in the form of FCA fraud investigations, rather than audits.  The distinction is very important.  An audit may result in disallowances of certain costs and a requirement to refund amounts reimbursed by Federal sponsors.  An investigation, however, is always based on at least an informed suspicion on the Government’s part that the subject of the investigation has engaged in fraudulent or even criminal behavior.  


Third, most of the FCA investigations have been initiated through the qui tam (whistleblower) provisions of the FCA.  In 1986, the civil False Claims Act was amended in a number of respects to encourage whistleblowers to file lawsuits on behalf of the United States against entities that have made false claims against the Federal Government.  Congress increased the whistleblower's share of recovery to as much as 30 percent, added a provision for recovery of attorneys’ fees, and enacted provisions protecting whistleblowers from retaliatory actions by their employers.  After 1986, not surprisingly, there was a dramatic increase in the number of qui tam lawsuits.  Although universities and other research institutions were not a particular focus of Congress when the 1986 amendments were enacted, by 1991 the qui tam bug had spread to the Federal research world in the form of the Stanford case.  About two-thirds of the seventeen reported FCA settlements that have occurred in the Federal research area since 1991 were initiated as a result of a whistleblower lawsuit.  The others resulted from audits or voluntary disclosures. 

Fourth, although the subject matter of the reported settlements is diverse, there are a few subjects that arise time and again in these cases.  Ten of the fifteen widely reported FCA settlements in the Federal research area, for example, have involved allegations of false effort reporting or false cost transfers of costs to Federal grants, or both.  These two subjects are by far the greatest source of exposure for Federal research grantees.


Although these broad observations have some value, even more can be learned by examining the details of individual cases.  A brief summary of some of the recent settled FCA cases and their key points may help other research institutions to assess their own vulnerability to similar allegations and liabilities:


Northwestern University (2003)($5.5M).  Perhaps the most important feature of the Northwestern settlement is that it was the first in the recent spate of FCA cases against universities and research institutions.  After the long hiatus of Federal FCA activity in the research area following the University of Minnesota settlement in 1998, the announcement of the Northwestern settlement attracted immediate and anxious attention in the Federal research community.  


The gist of the allegations against Northwestern, as initially asserted by a qui tam whistleblower, was that Northwestern had included in its Institutional Base Salary charged to Federal grants the salary earned by clinical faculty from an independently incorporated clinical practice plan, but had failed to take clinical activity into account in its effort reporting system.  It was also alleged that recipients of NIH career development awards had not in some cases dedicated to the awards the percentage of their total effort required by such awards (usually 75%), and that in some cases Northwestern had overstated the percentage of effort that other faculty were able to devote to Federal grants.


As is often the case in such settlements, we know less about how the Northwestern case was ultimately resolved than we know about the allegations.  Often such cases are settled on the basis of a more or less arbitrary dollar number that all parties can accept, without the parties’ coming to any real agreement on the facts or the law.  That certainly appears to have been the case in the Northwestern settlement, and as a result the lessons to be derived from the settlement are not as useful as one might like.  The settlement does, however, suggest the following: (a) the need to ensure that effort reporting captures all of the activity that is compensated by the Institutional Base Salary used in grant proposals; (b) the need to ensure that effort commitments imposed by Federal sponsors, or voluntarily made in grant proposals, are actually met in the performance of the grant; and (c) more generally, the need to maintain accurate records of effort expended under Federal grants.  The third “lesson” – the importance of accurate effort reporting – is one that we have been taught time and again in subsequent cases.


A further consequence of the Northwestern settlement was an increased focus on the NIH policy governing the inclusion of clinical practice plan income in Institutional Base Salary where the clinical salary is paid by a separately incorporated practice plan.  At the time of the Northwestern settlement, NIH’s policy on this subject was not well understood and was quite restrictive.  After more than two years of consideration and consultation with the research community following the Northwestern settlement, NIH in August of 2005 issued a liberalized and more understandable policy on this subject.  NIH Notice NOT-OD-05-061 “Guidelines for Inclusion of Clinical Practice Compensation in Institutional Base Salary Charged to NIH Grants and Contracts”, August 4, 2005.  If there was a silver lining to the Northwestern settlement, it was the impetus it gave to the eventual issuance of this improved NIH policy. 


Johns Hopkins University (2004) ($2.6M).  Like the Northwestern case, the Johns Hopkins case was initiated by a whistleblower.  Also like the Northwestern settlement, the Johns Hopkins settlement revolved primarily around questions of the propriety of salary charges to Federal awards, and the system for accounting for effort under those awards.
  In general, however, the Johns Hopkins case was more straightforward than the Northwestern case, because in Johns Hopkins the principal gist of the allegations was that effort had been overstated with respect to a small number of faculty operating in two separate organizational units of the university.  This case, settled a year after the Northwestern case and involving another leading research university, drove home again the importance of maintaining accurate effort reporting systems and the risks of faculty effort being split between two organizations.   


Harvard University/Beth Israel (2004) ($3.2M).  The principal lesson to be learned from this settlement is that voluntary disclosure of a problem to the Government is not a protection against prosecution under the FCA.  Harvard and an affiliated hospital disclosed to the Government that salary charges had been made to certain NIH grants by researchers who did not work on the grants and in some cases did not meet NIH citizenship requirements, and that equipment and supplies not used on the grants had also been charged to them.  Apart from the recurrence of salary charging and accurate effort reporting as an element of the case, the detailed facts of the Harvard/Beth Israel settlement are not particularly noteworthy.  What is noteworthy is that despite Harvard’s voluntary disclosure of these facts, the Government nevertheless pursued the case under the FCA and exacted a settlement that, in the Government’s mind at least, contained a multiplier for FCA penalties.


According to the press release of the Department of Justice following the settlement, the amount paid by Harvard and Beth Israel reflected an FCA penalty multiplier of 1.4 – less than the double or treble damages that the Government typically seeks to impose in such cases.  According to DOJ, the reduced multiplier reflected Harvard’s and Beth Israel’s voluntary disclosure and cooperation in the investigation.


Two more points about this settlement are worth noting.  First, the settlement did not contain a release for the principal investigator on the grants in question, which means the Government could, if it so chose, pursue an FCA case against her personally.  It is not known whether the Government ever did so.  Second, the settlement in this case was not finalized until five years after the initial voluntary disclosure, and three years after a second followup disclosure.  Although most FCA investigations do not take this long to complete, a duration of two to three years is not uncommon.     


George Washington University (2004) ($1.8M).  This is another case that arose from a voluntary disclosure, but was pursued under the FCA nonetheless.  The case involved an allegation of an embezzlement of more than $900,000 in Federal and university funds by a principal investigator under an FHWA cooperative agreement.  The specific facts of the case are quite atypical and therefore not particularly instructive for other institutions.  It is worth noting, however, that this is one of the few cases in which a faculty member has been convicted of a criminal offense and sentenced to prison in connection with Federal research fraud.  The settlement also illustrates that even where the fraud in a particular case consists of an individual’s embezzlement of funds for his own personal gain, the institution employing the individual may still be subject to prosecution under the FCA.    


Florida International University (2005) ($11.5M).  This settlement is the largest research-related university FCA settlement since the University of Minnesota settlement in 1998.  It is one of the few recent FCA cases that arose from an audit, as opposed to a whistleblower action or voluntary disclosure.  The gist of the allegations in the case were that FIU had improperly billed a large Department of Energy grant, and several smaller Federal awards, for the salaries and related expenses of scientists and engineers at a major center of the university.  The key issue in this case, as in most of the other recent FCA settlements, was effort reporting.  The case illustrates the potential exposure that may result from even a single award over a long period of time (in this case, as much as ten years).


Mayo Clinic (2005) ($6.5M).  The Mayo Clinic settlement appears to have been based primarily on allegations of improper allocation of costs.  Specifically, the whistleblower’s complaint alleged that Mayo knowingly charged costs to Federal grants that did not relate to or benefit those grants.  The complaint further alleged that “Mayo appears to have been motivated, in part, by its desire to avoid refunding the federal government unused grant funds from underspent research projects, in addition to overcoming funding deficiencies caused by overruns on overspent research projects.”  According to the complaint, Mayo implemented the alleged mischarges at least in part by transferring costs validly assigned to one grant to another grant that had available funding.


It is important to note that the Mayo settlement may have been based not only on allegations of specific mischarges, but also on the Government’s perception that Mayo had inadequate procedures in place to prevent mischarges.  This observation is based on the Government’s press release, which contained the following statement: “The government’s investigation showed, not only improperly transferred expenses, but also that Mayo had an accounting system that could not monitor and manage charges made to federal grant awards in the manner required by federal law.”  


University of Connecticut (2006) ($2.5M).  The University of Connecticut case also began with a whistleblower report.  Evidently the whistleblower raised the issues in the case with the university, which in turn reported them to the Federal Government.  Ultimately the settlement was based on $1.7 million in actual Government damages and $800,000 in penalties.  This reflects a penalty rate of less than 1.5 times actual damages – a rate below the double or treble damages that the Government usually seeks in such cases.  It may be inferred that the relatively low penalty rate was based on the university’s voluntary disclosure of the problem, and the university’s cooperation with the Government’s investigation.  


The principal focus of the University of Connecticut case appears to have been overbilling by two specialized service facilities.  These facilities provided services to Federal grants, and charged for those services through billing rates that, under Federal cost principles, are required ultimately to be based on actual costs of the facilities’ operations.  The Government claimed that the university failed to update its billing rates, with the result that billings exceeded the facilities’ actual costs.  The settlement documents also refer to allegations of overcharging of summer salaries and failure to meet cost matching obligations.


It is worth noting that although the University of Connecticut settlement began with a whistleblower complaint, the whistleblower evidently did not file a qui tam action.  This is perhaps explained by the fact that in 2000 the Supreme Court held that state entities are not subject to the qui tam provisions of the civil False Claims Act.  Vermont Agency of Natural Resources v. United States ex rel. Stevens, 120 S. Ct. 1858 (2000).  Some have read Stevens to mean that state entities are not subject to the FCA at all, but the Justice Department disputes that proposition, and has managed to obtain a number of fraud settlements with state universities.  The Justice Department would refer to these settlements as FCA settlements; in some cases the universities have settled without acknowledging the applicability of the FCA.  The University of Connecticut settlement, however, expressly refers to the imposition of an FCA penalty.

3.  Surviving a Major Enforcement Action


What types of enforcement actions are there?  In order to survive a Federal enforcement action, it is critical to understand what kind of action it is.  The range of possibilities is very wide, from an informal sponsor inquiry about a grant charge to a full-bore criminal investigation and prosecution.  In general, however, enforcement actions fall into the following main categories:


Internal agency review.  Although typically an agency will rely primarily on its Office of Inspector General to perform audits of grantees, some agencies maintain specialized offices dedicated to the review of grantee performance.  A good example of such an office is NIH’s Office of Management Assessment (OMA).  OMA’s mission includes “oversight and advice to the NIH Institutes and Centers on management reviews/corrective actions involving program integrity (fraud/waste/abuse/mismanagement reviews).”  From the grantee’s perspective, an OMA review will typically begin with an inquiry asking questions and requesting documentation about a particular NIH award or a small number of awards.  Often these reviews will resemble an audit or investigation, and although they are typically narrow in scope, they can be very intensive – as well as very expensive to respond to.  In some cases OMA will ask the grantee to perform its own internal review and report back to OMA.


An OMA review will often result in a payback to NIH of costs found to be unallowable, as well as recommendations for improvements in grantee procedures.  Where it finds evidence of fraud, however, OMA will refer the matter to the DHHS Office of Inspector General for investigation.  These reviews are potentially serious matters, and although the responses to them often involve technical accounting information, sometimes larger issues are implicated.  The university’s response to any OMA inquiry should therefore be overseen by university counsel.   


Office of Inspector General audit.  An OIG audit will be conducted by the OIG’s Office of Audits.  It is a review, conducted in accordance with Government auditing standards, of the books and records of a grantee.  Usually its focus is on a single issue, or on one or a few selected awards.  Its purpose is not to detect fraud, although auditors are trained to be alert to signs of fraud, and an audit will sometimes result in a referral to the OIG’s Office of Investigations.  The usual outcome of an OIG audit is a recommendation for payback of disallowed costs, and recommendations for improvements in grantee procedures.   


Office of Inspector General investigation.  If the business card you are handed reads “Office of Investigations”, it is likely that you are involved in an investigation of possible grant fraud – not a mere audit.  This obviously ups the stakes for the institution and any employees who are involved.  A fraud investigation can, and often does, result not only in cost disallowances, but also substantial monetary penalties, very adverse publicity, special constraints on future Federal research, and damage to the institution’s research mission.  


Department of Justice civil fraud investigation.  All of the recent widely-publicized university research settlements resulted from a civil fraud investigation by a U.S. Attorney’s Office (USAO) or the Civil Division of the main Department of Justice in Washington.  In general, a settlement greater than $5 million will require the involvement of main Justice.  For example, the FIU settlement ($11.5 million) was negotiated with main Justice, and main Justice was involved in the Mayo Clinic settlement ($6.5 million).  


Department of Justice criminal fraud investigation.   The indicia of a criminal fraud investigation are not hard to identify.  The most certain sign of the existence of a criminal investigation is the issuance of a grand jury subpoena, or the involvement of an attorney from the Criminal Division of the Department of Justice (either in main Justice in Washington or in a local U.S. Attorney’s Office).  If you are visited by representatives of the FBI, the Defense Criminal Investigative Service, or other offices with “criminal” in their name – such as the Army Criminal Investigation Command, then you are likely involved in a criminal investigation.  That is not invariably the case, however; on occasion, criminal investigators are involved in civil fraud investigations merely as a source of support.  It should also be noted that the presence of criminal investigators in the early stages of an investigation does not mean that the Justice Department has already decided to prosecute the matter criminally.  Often the Criminal Division, after an initial investigation, will turn the case over to the Civil Division for handling as a civil fraud matter, or (less commonly) to the sponsoring agency for administrative action.


How do enforcement actions get started?  There are many ways that enforcement actions can be initiated – the most common are as follows:


A whistleblower action, filed under the qui tam provisions of the Civil False Claims Act.  Most of the recent FCA cases have begun with the filing of a qui tam complaint.

The report of an informal whistleblower.  It appears that the University of Connecticut investigation began with a complaint by an informal whistleblower, who did not file a qui tam action.  The university investigated the complaint and made a voluntary disclosure to the Government.


A referral from a Government audit or review.  Only a small number of recent FCA cases have arisen out of a referral made by a Government auditor.  In part this is because in recent years the Government has decreased the number of direct cost audits of Federal grantees, relying instead on the independent annual audit process required under OMB Circular A-133.  It appears, however, that both the DHHS OIG and the NSF OIG are stepping up their grantee audit programs, and it may be that more fraud referrals will be made as a result of such audits.


A referral by a sponsoring agency.  A direct referral by a sponsoring agency is relatively rare.  It is most likely to occur when a grantee has made a voluntary disclosure to a the grant administration personnel of a sponsor, rather than to the Office of Inspector General.  In some such cases the grant administration personnel may elect to inform the OIG of the disclosure, and such a referral may lead to an OIG investigation.


A voluntary disclosure by the grantee.  Several of the recent FCA settlements in the research area resulted from voluntary disclosures – e.g, the Harvard, George Washington, and University of Connecticut settlements.  


What tools do the enforcement authorities have?


As noted above, often the Government begins an investigation with information that it has obtained from a whistleblower, a voluntary disclosure, or a Government audit.  In many cases, a university first learns of an investigation when it is served with one or more subpoenas.  Typically these subpoenas are OIG document subpoenas, but on occasion a grand jury document subpoena will be issued.  The OIG does not have legal authority to issue testimonial subpoenas.  The Department of Justice, which does have authority to compel testimony through a grand jury subpoena or a civil investigative demand, generally has not used that authority in recent university investigations.  The Government does, however, frequently conduct interviews of current and former university personnel.  In some cases the Government is willing to coordinate interviews of such personnel through university counsel, but not always.


What’s the best approach to take in an investigation?


Because every investigation is different, there is no single strategy that can be applied to every investigation.  There are, however, a number of general points to keep in mind in every investigation.


Above all, act responsibly.  Every reasonable effort should be made to ensure that requested documents are preserved, and that all information provided to the Government is responsive and accurate.  Obstruction of an investigation is a criminal offense, and document destruction or alteration, or providing false evidence, can in some cases give the Government a basis for an obstruction claim.


Treat investigators courteously and professionally, even though they may not always act courteously and professionally themselves.  Often their questions and lines of inquiry will seem to reflect a lack of understanding of university research, and at times they may seem unwilling to accept arguments or evidence that seem compelling or conclusive to those who do understand research and the applicable rules.  This can be frustrating, but keep in mind that an investigation is not meant to be a dialog between research experts.  Investigators are generalists, who have investigated many different kinds of programs, often quite effectively, without expert knowledge of the programs.  Their job is to concentrate doggedly on the basic allegations, and to be very skeptical of institutional explanations and defenses.  Don’t take it personally if they don’t accept your arguments or believe what you tell them.  And don’t underestimate them – they can be very effective in locating damaging evidence that even the institution is unaware of.  Finally, always remember that the investigators have considerable discretion as to how far to take an investigation, and they can exercise that discretion in a way that can either help or hurt your institution.


Generally it is best to cooperate fully with the Government’s investigation.  That is not to say, of course, that you should concede the validity of the allegations that the Government is pursuing.  It simply means that you should not resist the Government’s requests for information, and that you should respond to them with reasonable promptness and in a form that the Government will find useful.


Maintain your credibility.  In order to resolve any complex investigative matter, the Government must arrive at a point of being reasonably comfortable with its understanding of the facts and the applicable law.  It can gain that understanding entirely on its own through the investigative process, but often that route is very tortuous and time-consuming.  It is sometimes possible for an institution to shortcut that process by providing the Government with an organized presentation of factual and legal information relevant to the allegations being investigated.  Needless to say, however, the likelihood that the Government will be influenced by such a presentation depends to a very large extent on whether the Government trusts the information on which the presentation relies.  That in turn depends largely on whether the Government trusts the institution and its attorneys.  If an institution has established and carefully maintained its credibility with the Government, it may be rewarded for doing so when the time comes to reach a settlement.


Communicate with the Government.  It is always best to keep the lines of communication with the Government as open as possible.  During the often painful and expensive document production process, open communication may give your institution an opportunity to limit or prioritize responses to the Government’s requests.  During the phase of resolving the underlying allegations, open communications can help you and the Government remain focused on the important issues and to gather the facts and arguments that are most pertinent to those issues.  Allowing communications to languish can result in a much more protracted, expensive, and frustrating investigation, and ultimately a more disappointing result, than might otherwise have been achieved.


Keep everyone as calm as possible.  A Federal fraud investigation can be a frightening thing for anyone it touches.  Employees who are interviewed by the FBI or other Federal investigators will naturally be very concerned about their own personal exposure, either to criminal or civil liability.  They may also in many cases wonder what impact the investigation will have on their employment status.  It is useful to reassure employees that individuals are rarely targeted by such investigations, and in some cases the Government may be willing to confirm that it is not investigating any individuals.  The institution should also take pains to let employees know that the institution will not attempt to evade responsibility by pointing fingers at individuals.  Where appropriate, the institution may offer to provide separate counsel for employees whose conduct seems to be a particular focus of the investigation.  Making it clear that the institution is cooperating with the Government and expects its employees to do the same will help to reduce employees’ anxiety that they may jeopardize their jobs by providing seemingly harmful information to the Government.    

4.  What Can Be Learned from the Misfortunes of Others?


In summary, it seems likely that the recent upsurge in Federal enforcement activity in the research area will continue for some time.  Nothing can offer sure protection from such an investigation, but the growing number of settlements provides a very good basis for understanding where the greatest risks are, and where improvements in research administration are most likely to reduce those risks.  Based on the settlements to date and general knowledge of the Government’s current enforcement objectives, the following appears to be a fairly reliable list of problems that should be given priority attention:

· Inaccurate effort reporting

· Abusive cost transfers

· Failure to meet effort commitments

· Direct charging of overhead-type costs

· Administrative and clerical salaries

· Office expenses, etc.

· Excessive levels of compensation

· Combining sources of salary

· Grad student compensation

· Increasing salary in response to new Federal award

· Lax procurement under grants

· Poor subrecipient monitoring

· Excessive billings by internal service providers

· Cost matching shortfalls and inadequate documentation

· Mandatory cost matching

· Voluntary committed cost matching

· Weak financial management and reporting

These subjects are explored in some detail in the separate paper authored by David Kennedy.

� There have been a number of additional FCA cases against universities based on research misconduct and conflicts of interest, and on non-research issues such as Medicare overbilling.  The cases discussed in this paper are limited to those involving allegations of financial accounting fraud in connection with Federal research.


� Although the author of this paper was involved in several of these cases, all of the information in these summaries is based on public sources. 


� The settlement was also based in part on allegedly erroneous fringe benefit charges. 
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