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I. Strategies for Communicating with Environmental Regulators

A. A critical step in establishing with environmental regulators is assigning responsibility for contacting regulatory agencies to an individual, or as few people as possible.

1. A consistent point of contact with regulators will reduce the potential for a number of people in the institution calling a regulatory agency creating the impression that the institution does not have an organized approach environmental compliance.  The ideal is to have an environmental professional initiate and follow through on contacts with regulatory agencies, but at smaller institutions this may not be possible because environmental compliance may be assigned as a collateral duty.  Furthermore, all environmental professionals are not competent in all areas of environmental regulations. Many health and safety programs at colleges and universities have been focused on fire and occupational safety not environmental compliance.  This has led to knowledge gaps in the “how to” of compliance with environmental regulations.  These knowledge gaps became a liability in the late1990s when environmental regulators began targeted inspections at colleges and universities. EPA Region 1 has had a College and University Initiative since 1999. EPA inspections in Region 1, the New England states, have resulted in penalties in the hundreds of thousands of dollars and negotiated consent degrees of up to three quarters of a million dollars ($750,000) against a single institution.

2. Often the violations cited by the EPA were not that colleges and universities were ignoring environmental issues, it was that the responsibilities for environmental compliance were so fragmented that in the regulator’s view there was no program.  This decentralization of responsibilities is not unique to the colleges and universities, however, it is a hallmark of administrative style at colleges and universities and regulators have cited decentralization of responsibility as a root cause of compliance problems during enforcement proceedings.  The EPA stated in an enforcement letter to a university, “… violations appear to stem from a lack of resources dedicated to environmental compliance, the decentralized nature of the organization, a lack of accountability for compliance, and insufficient environmental training." Here there was clearly a need to have a single person or group responsible for environmental compliance. 

3. Finding the right person to act as institution’s regulatory liaison is not easy. The individual should have some technical expertise and familiarity with dealing with regulations and regulators. The individual should have influence over decisions but not have the final authority to commit the institution to regulatory agreements. This senior management responsibility should not be pushed too far down in an institution. Such an arrangement allows the environmental manager the flexibility to negotiate but not to feel pressured as if he/she were committing the institution a particular course of action. The manager can negotiate in good faith understanding that agreements must be submitted to senior management for approval. Ideally the person will have the following attributes/traits:

· knowledge of the overall operation (or easy access to others who have that knowledge [mentors])

· project management skills

· organizational skills 

· ability to communicate across and up and down the institution

· trusted by employees and managers

· persistent

· affable personality

· self confident and resilient 

· poise under fire

B. Once an environmental manager has been selected senior management must make it clear that he/she has their support.  This may be accomplished in a variety of ways in higher education.  For example, Boston University uses an Environmental Health and Safety Oversight Panel composed of vice presidents, deans and directors and chaired by the Provost. At Princeton, a much smaller university, an Environmental, Safety and Risk Management Committee chaired by the vice president of administration provides support and oversight.  Generally these panels and committees provide guidance and support to the individual responsible for environmental compliance at the college or university.  As mentioned earlier, too often, the college or university has no formal policy or structure to manage its environmental issues which to regulators appears the same as having no programs. 

II.  Mandatory v. Elective Disclosure Obligations
A. Another important reason to designate an environmental regulatory contact is coordinating reports to regulatory agencies.  As you know, there are many reporting requirements under the Clean Air Act, Clean Water Act, CERCLA, EPCRA, NESHAPS, TSCA and a host of other laws and regulations.  Before submitting documents required under a mandatory requirement such as the Emergency Planning and Community Right to Know Act (EPCRA), the local regulatory agency should be contacted to discuss what must be submitted and how it may be submitted.  Using EPCRA as an example, there is an exclusion, under Section 311(e) (iv) for “... Any substance to the extent it is used in a research laboratory or a hospital or other medical facilities under the direct supervision of a technically qualified individual." This exclusion may result in an institution reporting fewer chemicals than the local agencies anticipated, thereby, creating distrust. Many Local Emergency Planning Committees (LEPCs) are unaware of the exclusions and look for detail reporting for research/medical laboratory chemicals.  While this may not be an issue for a small institution because its teaching laboratories lack sufficient quantities of chemicals to require reporting, this requirement is important for larger institutions.  But in either case, the local emergency response agencies –fire and police departments- may want to known the quantities of chemicals in the labs and may have developed local ordinances to mandate inventories. The institution’s regulatory contact person can work with these groups to develop the appropriate response plans without investing resources in maintaining inventory systems for laboratories. Laboratory inventories can be a zero sum game for all involved because emergency response personnel look on inventories as essential tools to be used in risk assessment, but most academic institutions have not been successful in maintaining accurate information due to the movement of chemicals from lab to lab and the inertia of lab personnel in completing an accurate inventory even on an annual basis. Although web based tools have been developed by institutions and by commercial vendors to simplify inventory collection and management even the most highly developed web tools must rely on the laboratory worker to the initial data and maintain the inventory on a periodic basis. For examples of online inventory tools see:

 UC Riverside - http://ucriverside.ecompliance.net/index.jsp   

Iowa State - http://www.ehs.iastate.edu/oh/cheminv.htm
Colgate - http://offices.colgate.edu/chemmgt/CHP/c-cheminvn.html
University of Washington - http://www.ehs.washington.edu/Services/mychem/MyCheminfo.htm
B.  The difficulty of maintaining accurate inventories places institutions in the position of providing information that is likely inaccurate. First responders use the submitted information to conduct a risk assessment to select the appropriate protective equipment and procedures and are upset when they find out after the incident that the information was not accurate. This creates distrust on between the institution and first responders may well lead to regulatory actions. To avoid creating this distrust while developing the tools necessary to implement robust inventory systems, if regulators demand this, institutions would be well served to work with the regulatory and first responding agencies to reach a mutually acceptable interim level of information sharing on hazardous materials (biological, chemicals and radioactive materials) in labs and throughout the campus. Such interim steps should improve relationships between local regulators and the institutions and may well provide the tools necessary for a more effective response.

Be aware that the exclusion under Section 311 does not relieve an institution from meeting the requirements of EPCRA for chemicals, outside of research and medical laboratories that meet the reporting requirements such as chlorine at sewerage treatment plants, or pesticides used in grounds maintenance.

III. Using elective communications to maintain “regulatory inertia.”

A. Institutions may have a bias against contacting regulators with specific questions as they think this may lead to inspections.  This is generally not the case because regulatory agencies are not staff to respond to questions by visiting the facility asking the question(s).  Although hotlines may be available, contacting local regulators with questions demonstrates that the institution is actively involved in managing its environmental program and is seeking guidance in order to comply with the regulatory requirements.  Regulators generally view this in a positive light and are inclined to work with the institution and provide the necessary guidance. That said, care must be used in framing questions because the potential exist for stating that the institution is in violation of a regulation for which reporting was required sometime in the past.  When serious long standing violations are found or suspected general counsel must be consulted and if possible the fault should be corrected before contacts are initiated.

B. Because environmental regulations are so complex reasonable people may have different interpretations what is necessary to comply.  The EPA recognizes that some regulations, particularly those that deal with hazardous wastes, present difficulties to colleges given the diverse nature of activities and the types and volumes of chemicals used on campus.  These difficulties have led to a number of different interpretations of RCRA regulations as they apply to academic laboratory hazardous wastes in different states and EPA regions.  As a result, there are very different procedures for managing hazardous wastes at colleges and universities across the country.  These differences arise out of institutions interpreting the regulations and developing reasonable procedures to safely manage the environmental hazards associated with the materials without necessarily considering all the regulatory implications.  Institutions should consider contacting regulatory agencies about hazardous wastes issues only after establishing reasonable procedures to manage its hazardous wastes.  Rather than approaching the EPA, institutions may speak to their state environmental agencies first if the state has state “primacy” for the regulations in question. The state may be less bureaucratic than the EPA which is required to consider establishing national precedents for each of its interpretations.  State agreement to the suggested interpretation based on the state’s regulations may influence future EPA enforcement decisions on this issue provided that the institution follows its established procedures. Success in establishing favorable interpretation of regulations may be based as much on relationships as well as the issues as long as the reasonable procedures in place are followed.

C. Respect is a prerequisite for establishing a collegial and trusting relationship with regulators.  Environmental regulators are charged with enforcing complex regulations across a broad range of industries and institutions and they cannot be expected to know the nuances of the administrative/political operations of a given institution.  Contacting regulators simply to say a regulation is stupid and should be changed because it doesn't fit a particular set of circumstances unique to your institution is counterproductive.  Yet many people continue to do just that.  As mentioned above, it is much better to approach a regulator with a solution to what you see as a regulatory conundrum rather than just cursing the darkness.  Regulators will appreciate that you've taken the time to read the regulations, considered their implications and provided a thoughtful alternative that meets the goal of the regulation although in a way that may be unfamiliar to the regulator. Even if you are not successful in having your alternative method accepted you will have established that you are interested in complying with the regulations and protecting the environment.  Having established your bona fides with regulators makes them more receptive to your proposals in the future.

IV. Projecting a Culture of Compliance

A. Look Organized.

1."Image is everything!" - If you do not have the appearance of an organized environmental program this will lead regulators to believe that you have no program at all.  As noted above, the EPA found numerous violations at a world renowned institution and stated that the program was disorganized. The EPA required the institution to pay a civil penalty of $150,000 and fund $400,000 of “innovative environmental projects."  This occurred despite the EPA not finding any release or actual damage to the environment. (See undated letter from EPA Region 1 to Charles Vest, President of MIT.)

2. Maintain Records - This institution paid a steep price for having decentralized environmental programs.  Stating the obvious, it is important to maintain all environmental records. In the past, institutions received significant regulatory penalties for not maintaining records. For example, a university was cited for TSCA violation under the polychlorinated biphenyl regulations for not having transformer inspection records.  The violation was issued because electrical substations log books were discarded when a computer-based inspection logging system was instituted. The violation were issued by there were no records available for the time prior to the electronic records. Employee statements that the inspections were done and recorded in the logs were not persuasive to the EPA. 

3. Records Accessible -  All the records need not be in one location, although this is preferable. They should be readily accessible during an inspection. Records should be segregated by environmental program in chronological order and provide only the required information.  Field notes, data and correspondence that are not required by regulation should not be filed with documents that must be made available to regulators.  These supporting documents are necessary for an effective program but they may reveal more than is necessary.

4. Timely Report - An institution may come under a higher degree of scrutiny if reports and notifications are not submitted on-time. If you have a history of being late with quarterly reports required by a permit or failed to submit asbestos removal notifications before projects begin you draw attention to yourself. If you don’t have all the information gather tell the regulator that you are gathering the materials and will submit it when you have all the data. Ask if they want a partial submission or alternatively submit the incomplete package. This will allow you to ask for forgiveness rather than permission. Often regulators find it easier to forgive an incomplete submission rather than give permission to submit later.

5. Multimedia Inspections - This increased attention places you in jeopardy to be scheduled for a multimedia inspection by the EPA. Multimedia inspections involve a number of inspectors with different areas of expertise reviewing your documents and operations for several days. Multimedia inspections review compliance with:

· Clean Air Act  (http://www.epa.gov/compliance/monitoring/programs/caa/index.html)

· Clean Water Act (http://www.epa.gov/compliance/monitoring/programs/cwa/index.html)

· Emergency Protection and Community Right-to-know Act (http://www.epa.gov/compliance/monitoring/programs/epcra/index.html)

· Federal Insecticide, Fungicide and Rodenticide Act (http://www.epa.gov/compliance/monitoring/programs/fifra/index.html)

· Resource Conservation and Recovery Act http://www.epa.gov/compliance/monitoring/programs/rcra/index.html) 

· Safe Drinking Water Act (http://www.epa.gov/compliance/monitoring/programs/sdwa/index.html)

· Toxic Substances Control Act (http://www.epa.gov/compliance/monitoring/programs/tsca/index.html)

Alternatively, organizing your environmental records so they are easily accessible and under the control of a knowledgeable management representative can project the image of a culture of compliance, and reduce the likelihood of an extended inspection. 

6. Compliance Visibility - Other public indicators of a culture in compliance are web sites, signs and labeling systems, posters, manuals and training.  Be aware that a web site can be a double-edged sword because regulators may well have reviewed the web site prior to initiating an inspection. Regulators may find areas for disagreement on the web site and perhaps more importantly they will come to campus with ideas on how to measure your compliance with your stated policies.  If a regulation is performance-based only the minimum requirements to meet the regulation should be listed on the web site. You must be able to “walk the walk as well as talk the talk" because with performance based standards adherence to your own policies and procedures will be used to judge your compliance.  

7. Training - Lack of training documentation is a common violation.  These violations arise even when training has been provided because no record of the training can be produced.  Too often training records are kept as papers sign-in sheets which are easily misplaced or discarded, or the signatures are so illegible that no one can determine was the signatory.  An easy method to manage training records is to develop a matrix listing the training requirements for a specific job title, the instructor, and in frequency of training.  A database could be used to track individual employees training record.  Large institutions are trending towards the use of learning management systems to produce and retain records for all training needs.  At smaller institutions a spreadsheet might suffice. What is important is the ability to produce an individual’s training records when asked.

V. Environmental Management Systems 

The initiative most recognized by regulatory agencies, particularly the EPA, as projecting the culture of compliance is the Environmental Management System (EMS). The International Organization for Standardization (ISO) defines environmental management systems as "that part of the overall practices, procedures, processes and resources for developing, implementing, achieving, reviewing and maintaining the environmental policy."  Currently there is no regulatory requirement for institution to implement an EMS but EPA looks for the elements of an environmental management system when conducting inspections.  Furthermore, the EPA, through consent agreements, has mandated the implementation of EMS’s at colleges and universities.  In December of 2004, the EPA and the American Council of Education (ACE) sent a letter to the presidents/chancellors of all colleges and universities in the United States encouraging them to look into environmental practices on their campus and discussed the benefits of environmental management systems. (Attached) While there is no obligation to undertake an EMS, an institution may wish to consider developing at least parts of an EMS. Many of the elements of the system may already exist as part of the campuses environmental programs.  What may be lacking is a coherent framework and centralized responsibility. The major elements of an EMS are Policy, Planning, Implementation and Review and Improvement. 

Web Resources

Campus Safety Health and Environmental Management Association

http://www.cshema.org/

Campus Consortium for Environmental Excellence:

http://www.c2e2.org/

EPA Environmental Management Systems (EMSs) for Colleges and Universities: http://www.epa.gov/region01/assistance/ univ/emsguide.html
College and University Environmental Management System Guide:http://www.epa.gov/region01/assistance/univ/pdfs/emsImpGuide1.pdf
Pennsylvania College and University Environmental Management System and Best Management Practices Manual: http://www.dep.state.pa.us/dep/deputate/pollprev/iso14001/bpmanual/manual.htm
MIT EHS Management System: http://web.mit.edu/environment/ehs/ehs_management.shtml

MIT Tour Environmental Virtual Campus: http://www.c2e2.org/tools.htm
Environmental Management Systems (EMSs) for Colleges and Universities Your Guide to Creating and Maintaining an Effective EMS: http://www.c2e2.org/ems/
Howard Hughes Medical Institute Lab Safety- over 50 C & U EHS Websites: http://www.hhmi.org/about/labsafe/partners.html
ENVIRONMENTAL HEALTH AND SAFETY MANUALBOSTON UNIVERSITY: : http://www.bu.edu/ehs/manual/toc.html
University of Massachusetts – Lowell EMS: http://www.uml.edu/epaems/ems/

University of North Carolina Chapel Hill: http://www.ehs.unc.edu/
University of Pennsylvania: http://www.ehrs.upenn.edu/
SUNY Stony Brook: http://www.stonybrook.edu/ehs/
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