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This document serves as a primer for immigration law as it pertains to the university employment of foreign nationals and is meant to present a brief overview of the basic terminology, processes, and common issues. In short, we intend this to be your desk reference – a place to start for all your immigration issues. Let’s get started.

BASIC TERMINOLOGY FOR IMMIGRATION MATTERS

I’ve just started working on immigration matters at my university! AOS, COS, ICE, DHS? What are some basic terms I need to know?

Immigration practitioners will usually use a shorthand acronym for almost any term. Here a brief rundown of the most common terms you will hear on a daily basis:

· Adjustment of Status (AOS): The procedure by which a foreign national (also referred to in shorthand as “FN”) adjusts their immigration status from a “nonimmigrant visa” to an “immigrant/permanent resident” status visa while in the United States.

· Approval Notice: A document issued by USCIS (United States Citizenship and Immigration Services) upon adjudication of an application or petition. This document is issued in the form of a “Notice of Action” (Form I-1797). The form number is in the upper right-hand corner.

· Change of Status (COS): The process of petitioning to change from one “nonimmigrant” status to another.

· Consular Processing: The process of submitting an immigrant visa application at a U.S. Embassy or Consulate abroad in order to enter the United States and be classified as a legal permanent resident (i.e. an international faculty member who is living in his/her home country before coming to the U.S. on an H visa).

· Duration of Status: The length of time for which certain “nonimmigrants” (i.e. F visa holder and H visa holders) are allowed to remain in the United States.

· Employment Authorization Document (EAD): A photo identification card issued as Form I-766, evidencing the FN’s authorization to be employed in the United States for a specific duration of time. It is granted based on the filing of USCIS Form I-765, Application for Employment Authorization. 

· E-Verify: is an online system operated jointly by the Department of Homeland Security and the Social Security Administration (SSA). Participating employers can check the work status of new hires online by comparing information from an employee's I-9 form against SSA and Department of Homeland Security databases. E-Verify is free and voluntary, and is the best means available for determining employment eligibility of new hires and the validity of their Social Security numbers.
· F-1: Nonimmigrant visa classification for foreign students.

· Form I-129: Petition for Nonimmigrant Worker that is filed with the USCIS for nonimmigrant workers such as those in E, H, L and O visa status.

· Form I-140: Immigrant Petition for Alien Worker. This USCIS form is filed on behalf of the FN (by the employer) to become a permanent resident of the United States.

· Form I-485: Application for Permanent Residence or To Adjust Status: This USCIS form is submitted by a FN wishing to obtain permanent residence status (“PR status” for short) on the basis of an approved immigrant visa petition.

· Form I-9: Employment Eligibility Verification Form: The form used as required by Federal law that U.S. employers verify the identity and eligibility of all employees to legally work that must be completed before the employee begins work.

· Form I-94: An official record of admission and permission to stay in the United States as a nonimmigrant. The I-94 Arrival/Departure Record is a white-colored paper document made up of two parts: a top portion collected by CBP when a foreign national arrives, and the "Departure Record" portion stapled in the passport. The Departure Record portion designates the date, place of arrival, nonimmigrant status and length of time an individual is authorized to stay in the United States. The Nonimmigrant Visa Waiver Arrival/Departure Form is a similar green-colored paper document, but it is only issued to nonimmigrant visitors who are nationals of countries participating in the visa waiver program.  
· Green Card: The informal name for the card issued as proof of registration as a legal permanent resident of the United States. “Having a Green Card” or “Getting A Green Card” are sometimes used informally to mean holding status as a permanent resident (“PR”) or applying for permanent residence, respectively.

· H-1B:Nonimmigrant visa classification for temporary professional workers in a specialty occupation. Often used for international professionals and faculty.

· Immigrant: A person coming to the United States for the purpose of permanent residence.

· Immigrant: A person coming to the United States for the purpose of permanent residence.
· J-1: Nonimmigrant visa classification for exchange visitors, includes students, scholars/researchers, trainees, college professors, and other specialists.

· Labor Certification Application (ETA-9089): A certification issued by the U.S. Department of Labor that there are no qualified U.S. workers able, willing, qualified and available to accept the job in question in the area of intended employment and that employment of the foreign national will not adversely affect the wages and working conditions of similarly employed U.S. workers. A labor certification is required for most employment-based immigrant petitions in the employment-based second preference and for all immigrant petitions in the employment-based third preference. Prior to submitting an application to the Department of Labor, the employer must advertise for the position offered and document to the satisfaction of the DOL that it cannot find a U.S. worker who meets the minimum requirements for the position.
· Labor Condition Application (LCA): This Department of Labor (“DOL”) application is completed as part of the H-1B petition process. On it, the employer makes several attestations, one of which is that the employer will pay the FN at or above the higher of the rater paid for a similar position at the company and the prevailing rate for the position.

· Lawful Permanent Resident: Authorization to live and work in the United States indefinitely; a “green card holder”.

· Nonimmigrant Visa: Visas issued to foreign nationals seeking to enter the U.S. on a temporary basis for tourism, business, medical treatment and certain types of temporary work. These type of FNs must maintain a permanent residence abroad.

· O-1: Nonimmigrant visa classification for individuals of extraordinary ability in sciences, arts, education, business or athletics, who have risen to the very top of their field of endeavor, or in the case of performing artists, have achieved "distinction."
· Out of Status: Term describing the failure of a nonimmigrant to maintain the proper nonimmigrant status in the U.S. or of a FN having entered the U.S. without inspection and admission.

· PERM: Short for “Program Electronic Review Management,” this is the system by which the Department of Labor accepts and decides labor certification applications, which took effect on March 28, 2005. PERM functions to expedite the processing of labor certification applications as well as nationally unify the requirements for the recruitment steps an employer must take prior to filing an application for labor certification, and to require every application to undergo pre-filing recruitment. Under this system, employers submit an application electronically or by mail to the DOL in which they detail the steps they have taken to recruit U.S. workers, and attest that they have been unable to locate a qualified U.S. worker for the position.
· Petitioner: The employer or U.S. citizen/PR relative who files a petition on behalf of a FN.

· Prevailing wage: The average wage for the occupation in the geographic area in which the employee will be employed, or the wage set by the union contract for the position. An individual on an H-1B visa cannot be paid less than the prevailing wage for the position as established by the State Workforce Agency (or other applicable survey source) for that area.
· Status: Classification and specific duration of time in which a nonimmigrant may stay in the United States after admission.

· SWA: The State Workforce Agency of the DOL that has jurisdiction over the proposed area of employment is responsible for making prevailing wage decisions.

· TN-1: Nonimmigrant visa classification for professional in certain occupations from Canada and Mexico only.

· Unlawful Presence: Remaining in the U.S. for any period of time beyond the expiration date on the I-94 Departure Record issued upon arrival.

· USCIS: United States Citizenship and Immigration Services. The branch of the U.S. government under the Department of Homeland Security responsible for processing applications for immigration matters.

· Visa: A document issued by a U.S. Consulate/Embassy authorizing a person to apply for admission/entry into the United States in a particular visa classification (F, J, H, etc.). There are two types of visas: immigrant and nonimmigrant.

FAQS: H-1B Employees - Portability, changes in employment,
terminations, ETC.

An academic department on campus just hired a foreign national (“FN”) to a full-time faculty position at the university. The chair said that the faculty member needs the University to file a “H-1B” petition. What is that and is this faculty member eligible for it?

H-1B nonimmigrant status is available for individuals who are coming into the U.S. temporarily to perform in specialty occupation. On campus, these could be faculty members, professional administrative or staff positions, even coaching positions on your athletic teams. At a minimum, the position must require a bachelor’s or higher degree (or foreign equivalent). This petition is filed on behalf of the employee by the university.

Since this is a nonimmigrant visa, how long may an individual remain in H-1B status?

In most cases, the employee may remain in H-1B status for a maximum of six years. An initial period of three years is granted, and subsequent requests for extensions may be approved for up to the maximum of six years. In some cases, the employer can file for a extensions beyond the six years if the employee reaches a certain point in the permanent residency filing process.

What is involved in applying for H-1B status?

A Labor Condition Application (LCA) is submitted online with the U.S. Department of Labor (“DOL”). Upon instant certification by the DOL, the employer must then file the Form I-129 with USCIS along with the following supporting materials:

· the H Classification Supplement (included in the Form I-129 packet available from www.uscis.gov);

· the H-1B Data Collection and Filing Fee Exemption Supplement (also included in the Form I-129 packet);

· supporting documentation such as the offer letter, diplomas, any necessary letters of support, copy of any required licensure to practice the occupation, etc.; and

· a copy of the signed and certified LCA

The university must also post a notice stating the terms of the H-1B position (Description, wages, period of employment, locations, etc.) in two “conspicuous locations” at the place of employment and for a minimum of 30 days before the LCA is filed and for 10 days after.

What are the filing fees for H-1B status?

There are several fees associated with the initial filing of an H-1B petition:

· The Filing Fee for the Form I-129 is currently $320. As the petitioner, the university should pay this fee to avoid any prevailing wage issues.

· The Anti-Fraud Fee is $500. This fee must be paid by the University and must be written on a separate check. The university only has to pay this fee for the initial filing and does not have to be paid when filing for extensions.

· A note on an additional $1500 fee that may be required – Some universities/colleges may not be exempt from this fee. This is dependent upon the university’s answers to the H-1B Data Collection and Filing Fee Exemption Supplement described above. If applicable, this fee must be paid by the University.

How long does this petition process take?

While USCIS advises a “6 to 16” week turnaround, the truth is that a petition could take any number of weeks to complete the petition process from the time the petition is filed. USCIS provides an option to pay an extra fee of $1000 to obtain “Premium Processing” of the H-1B petition, which guarantees adjudication within two weeks of filing the form requesting premium processing, Form I-907. In this form, you must reference the petition you wish to apply the processing to by identifying the petition’s “Receipt Number.”

I filed a petition, but a few weeks later I received a letter from USCIS labeled “Request for Evidence”. What is this and what do I do now?

A Request for Evidence or more commonly referred to as simply an “RFE”. An RFE is USCIS’ way of checking on certain facts found in the University’s petition. The RFE will usually request a standard set of evidential support for the petition, and may also include a very specific reason as well. The university must respond to the RFE as completely as possible and within a specified period of time. If the university fails to respond, the petition will most likely be summarily denied.

When can the employee begin employment?

On both the LCA and the H-1B petition, the university must indicate the starting date (and ending) of employment. For H-1B workers who are not currently in the U.S., the petition must be approved before they can even enter the country. Once approved, the H-1B worker is not permitted to enter the U.S. more than 10 days before the starting date of employment. For workers in another nonimmigrant status already in the U.S. (F, J, etc.), they can change to H-1B without leaving.

However, in some circumstances, the H-1B worker may already be employed and the timing of the petition may allow the employee to work up until the H-1B starting date. For instance:

· The employee may already be employed with work authorization under another status, such as under F-1 OPT (described later in this note);

· The employee may already be employed under J-1 status (researcher/scholar) with work authorization running until the starting date; or

· A recently hired employee may still have H-1B status while finishing up with their current employer.

What if the employee is coming from another University and is already on H-1B status? Does this change any of the requirements or the process itself?

When the university hires a FN who is already holds H-1B status, the university can use a process called “portability.” While the filing fees remain the same ($320 Filing Fee and $500 Anti-Fraud Fee), portability allows the employee to start immediately upon the filing of the petition, assuming the employee is still in valid H-1B status at the time of filing. For instance, if the recently hired employee still holds his/her H-1B status from their previous employer and the petition is filed before their employment with that employer ends, the employee would ideally be able to begin employment as soon as the petition is filed. This period of authorized employment while awaiting adjudication on a petition for an extension of H-1B status is only valid for 240 days.

May an H-1B individual work for more than one employer?

Yes. However, each employer must file a separate H-1B petition pertaining to the job opportunity.

May an employee in H-1B status travel outside the U.S.?

Yes, if the employee’s H-1B status is valid and the employee has a valid H-1B visa stamp in their passport. If the employee does not have a valid H-1B visa stamp in their passport, the employee must obtain one abroad by setting up an appointment at a U.S. Consulate.

May the employee travel if the university’s petition to extend the employee’s H-1B status is still pending?

Usually. However if the current H-1B status expires while the employee is abroad, the employee will have to wait until the petition is approved and then must have to obtain a valid visa before returning to the U.S.

May an H-1B employee work part-time?

Yes. The Form I-129 petition can be filled out to reflect such terms of employment.

What if the university hired the H-1B employer in a part-time position but now wants to change the job to a full-time position?

The university must file an amended Form I-129 petition and obtain a new certified LCA for the position. The same process would be used if an employee in a full-time position is scheduled to work a part-time schedule (below 35 hours).

What other changes in an H-1B employee’s position could affect the validity of his/her status?

· Change of job duties: While minimal job duties usually won’t trigger the need for an amended position, “material” changes in the job duties usually will. 

· Change in wage: The university must pay the higher of the actual wage (the wage all other employees in a similar position with similar experience/education receive) and the prevailing wage (the wage provided by the SWA and DOL as the minimum required pay for the position). However, if the employer cuts the pay of all employees in a similar position with similar experience/education and the FN is among those employees, and the wage remains above the prevailing wage, no action is needed.

· Change of location of employment: If the university transfers the employee to another campus or off-site location not within a normal commuting distance from the location on the original H-1B petition, the university may have to file a new LCA and H-1B petition. If the new location is more than a “normal” commuting distance but is for an assignment less than 30 days, no action is necessary. Also, no action is necessary if assignment is for less than 60 days and the employee continues to maintain an office at his/her permanent worksite, spends a “substantial” amount of time at the worksite and the H-1Bs residence is located in the area of the permanent worksite.

· Promotion: If the promotion is to a higher position in the same occupation (such as a promotion from “assistant counsel” to “associate counsel”) and the job duties remain the same, no action is necessary. However, if the promotion represents a substantial change in job duties, an amended LCA/H-1B petition may be necessary.

· Change of employer: Generally, the definition of a “new employer” is tracked by the taxpayer employer identification number. If it’s different, it’s a new employer, thus a new LCA/H-1B petition is required. However, if it’s just a change in the name of the university or a merger of two universities, no action is necessary.

· Discipline and/or Suspension: An H-1B employee must be paid the required wage during all times that the H-1B is under the sponsorship of the university. It is the Department of Labor’s position that the university is responsible for payment of the wage even during any period of suspension or discipline.

· Leave of Absence: Regulations on leaves of absence (maternity, FMLA, extended sick leave, temporary disability, etc.) primarily concern whether the leave is at the insistence of the employer, or of the employee. While the DOL’s focus falls primarily on whether the leave is at the insistence of the employer, USCIS is more concerned with whether the employee has an “expectation of continued employment” at the time the leave is taken. For example, a faculty member on an H-1B visa may not work for the 3-months that the university is on summer break – however, that faculty member has an expectation of continued employment for the Fall semester. Thus, the faculty member remains in status. Leave of Absence matters are best addressed on a case-by-case basis.

What if a university employee goes to a professional conference and receives payment from the organization for speaking?

Unless the organization has filed for a separate work authorization on behalf of the employee (or the employee has work authorization unrelated to his/her H-1B status), the employee is most likely engaging in unlawful employment and jeopardizes the validity of his/her H-1B status. The employee should return any money received not directly related to university employment and should cease all outside employment activities until the proper work authorization is approved. On the other hand, if the outside employment is directly related to the employee’s position at the university and in fact is in furtherance of the duties of the position, the payment should still go to the university directly. The FN can then seek reimbursement for any expenses through normal university procurement and payment channels.

What happens if the university terminates an employee in H-1B status? What if the employee resigns?

First, the university should ensure that all of its internal policies regarding termination and/or separation are followed. Whether the termination is immediate or whether the employee has submitted his/her “two-week notice,” the university should establish a firm “date of termination.” Once the termination/resignation is effective, the employee’s H-1B status is also terminated. The university is further required to immediately notify USCIS (through the Director of the Service Center where the original H-1B was filed) once the termination/resignation is effective. This notification should also request the withdrawal of the original H-1B petition (Form I-129). The university should also withdraw the LCA from the Department of Labor (to do this, you will need the original case number from the LCA).

I’ve heard that if the university terminates a FN in H-1B status, the university is liable for the employee’s return transportation costs to their “last place of foreign residence.” Is this true?

According to statute, the employer is liable for these costs if the alien is terminated (or otherwise dismissed) from employment before the end of the period specified on the LCA/H-1B petition. However, if the FN resigns, the university is not liable for these costs. It is the responsibility of the employee to contact USCIS if he/she believes the university has not complied with this provision. The responsibility attributed to this provision has been interpreted to mean anything from giving the employee a check for the cost of the plane ticket home to the actual plane ticket. The university is not responsible for any dependents that the H-1B employee may have “riding” on his/her H-1B.

Are the dependents sponsored by the university?

No. Dependents (spouses and minor children) of a H-1B employee will usually enter on H-4 status, which they gain either from the U.S. consulate overseas or at the Port of Entry (POE) before entering the U.S. The H-4 visa is dependent upon the sponsorship by an H-1B visa holder. H-4 status does not allow for work authorization.

How can I legally identify any H-1B issues during the recruitment process? What questions can I ask and which ones should I avoid?

It is not proper to ask the job applicant for his/her immigration status. The following question can be asked, “Are you any of the following and do not tell me which: US citizen, permanent resident, conditional resident, temporary resident, refugee, or asylee?” Or ask, “Are you authorized to work full-time for any employer in the US without sponsorship?”

What happens if an employee in H-1B status takes a leave of absence or is furloughed?
If the employee requests a leave of absence, there is no obligation on the part of the university. If the university furloughs the employee or otherwise requires the employee to take a leave, the university remains responsible for the employee’s salary under a concept called “benching.” The status of the employee who is on a leave of absence is often ambiguous but generally the employee is considered to remain in legal status as long as the employer-employee relationship continues and there is an expectation of continuing employment.
FAQS: VISA OPTION FOR POSTDOCTORAL RESEARCHERS - J-1 or H-1B?

First things first, what is a J-1 visa?

The J-1 Visa is the nonimmigrant visa issued to foreign national participants in the Exchange Visitor Program under the Mutual Educational and Cultural Exchange Act of 1961.  The Program provides foreign nationals opportunities to participate in exchange visitor programs authorized by the Department of State.  The current list of programs authorized by the Department of State is online at http://eca.state.gov/jexchanges/index.cfm. Many colleges and universities sponsor programs for students, research scholars, short-term scholars, trainees and interns (most recently updated), professors and specialists. To be eligible for J-1 status, the individual must – in general - have the intent to pursue the appropriate activity and meet any academic/experience requirements, demonstrate intent to return to his/her home country, demonstrate sufficient funding for his/her stay, and demonstrate proficiency in English. Each of the designations holds various requirements for eligibility.

Who petitions for the individual’s J-1 status?

The university starts the process, but the individual has to do most of the leg work. Usually, the office of international affairs (or equivalent office responsible for F students in SEVIS) is responsible for filling out and issuing the Form DS-2019. Once the DS-2019 is complete, the office provides the completed form (signed by the university’s Responsible Officer, or “RO”) to the FN (or now “Exchange Visitor”) who must then apply for J-1 status.

My chemistry department wants to bring in this Postdoctoral researcher for a two-year project. The researcher wants the university to sponsor an H-1B visa, while the department says that they want to sponsor the researcher on a J-1. Which one is better?

Both J-1 and H-1B status may be used for postdoctoral appointments. If the university does not have a specific policy on whether “Postdocs” will be sponsored primarily through a certain type of visa, the decision really comes down to a consideration of several factors including:

· Term of the position: If the appointment is only to a temporary position (one that is only created for a specific purpose and/or has a limited duration of existence), J-1 status should be used, as H-1B requires that the position in the petition must have a permanent fixture at the university. The J-1 visa only allows for up to 3 years of authorized stay, with a possible 6-month extension. As discussed before, the H-1B visa allows for a maximum stay of 6 years, with possible extensions. 

· Application of the 212e Requirement: Under the J-1 Exchange Visitor Visa, there is a requirement commonly referred to as the “212e Two-Year Home Residency Requirement.” Most individuals who are eligible for J-1 status seek to avoid exposing themselves to this requirement. If any of the following apply, the individual may be very resistant to engage in the appointment. Exchange visitors can be subject to 212e if:

· He/she receives “financial support” from the U.S. or foreign government. This determination may often be clouded by the argument that while the position is grant funded, the university is many cases is issuing the paychecks through some “grants accounting” mechanism. However, it is important to make the final determination based upon the actual source of the funds, not the mechanism through which the exchange visitor actually receives the funds.

· Government funding can be:

· Direct (meaning that the EV will receive money DIRECTLY from the U.S. Government – a monthly stipend directly to the EV); or

· Indirect (meaning if the funds were received from a government grant which provides funds for “international exchange” specifically).

· The government of the exchange visitor’s home country has a “Skills List” that includes the exchange visitor’s profession or field of research/study. The university’s RO or ARO would be able to make this determination.

· He/she is in the U.S. to seek graduate medical training under the Educational Commission for Foreign Medical Graduates.
· Demonstration of funding support: In general, if the funding support for the position is on a year-by-year basis with no certainty of renewal, the J category may better serve the department’s short-term goals because of its flexibility of varying classes (short-term scholar to professor). However, as an alternative, the university could also sponsor continuous one-year H-1B petitions (assuming all other requirements are met). Moreover, exchange visitors are required to have medical insurance whereas there exists no such requirement for those in H-1B status.

· Appropriate Exchange Program: If the J Visa is being considered, a key determination is to ensure that the program and school’s designation covers the particular activity that is the primary focus of the position.

One of my researchers is bringing his wife with him. Are there any additional considerations I should take into account when choosing a status for the researcher and the repercussions of that decision on the spouse?

When a dependent comes over with the employee, and the dependent is not eligible for a status of his/her own, the dependent can “ride” on the employee’s status. For the H-1B employee, dependents may be eligible for H-4 status. For the J-1 employee, dependents may be eligible for J-2 status. While each status has its own specific allowances and boundaries, the most relevant to dependents is the J-2 status provides the dependent with work eligibility while the H-4 status does not.
What are some other considerations between the H-1B and J-1 visas?

· Intent: The H-1B provides for dual immigrant intent, basically providing the holder with the opportunity to apply for permanent residence status while simultaneously holding the nonimmigrant H-1B status. The J-1 status is purely a nonimmigrant status and the holder must continue to keep a permanent residence abroad and cannot adjust directly to a immigrant status.

· Fees: The H-1B is the more expensive option of the two. The J-1 process has few fees, both of which can be borne by the Exchange Visitor  - $180 for the SEVIS fee and the visa fee, determined at the U.S. Consulate, with no fees due upon renewal if the EV has not left the country. However, the H-1B process is more expensive - $320 filing fee (which must also be paid with each renewal), plus the $500 one-time anti-fraud fee.

FAQs: F-1 to H-1B Employment for University Positions

Our office offered a permanent full-time position to an international student in F-1 status who recently finished his/her degree at the University! What do I do now?

You have to determine if your new employee is going to need a “visa” and/or “work authorization.” More likely than not, the answer to the question above will be “yes” – unless the student is also in the process of applying for permanent residency through other means (i.e. immigration based on marriage, family-based immigration).

Our new employee said that s/he could use his “OPT”. What’s that?

“OPT” is short for Optional Practical Training and is only available to a student in F-1 visa status where the job will begin no later than 60 days following the completion of the degree (the student needs to initiate the OPT request at least 90 days before the starting date). OPT allows the student with the option of obtaining work authorization in a position which provides practical training in his/her field of study.

If your employee is interested in using OPT, you should immediately contact your university’s Designated Service Officer (DSO) to determine if this is an option. If the employee is coming from another university, you should ask for that university’s DSO contact information. The university’s DSO can then assist with filing the proper paperwork and making the appropriate recommendations necessary for USCIS to approve the petition.

How long will my employee have work authorization through OPT?

OPT is only available for one 12-month period. In limited cases, the employee can apply for a 17-month extension – called a STEM extension – if the employee meets three requirements: 1) the employee is currently approved for post-completion OPT; 2) the employee completed a bachelor’s, master’s, or doctoral degree in a Science, Technology, Engineering, or Math field; and 3) you are registered and participate in the E-Verify system. STEM extensions are explained later in this document.

I just terminated an employee who received his/her work authorization through F-1 OPT status. Do I have any responsibility to report this?

Yes. As the employer, you must report the termination and/or resignation to the DSO of your university or the DSO of the university who approved the employee’s OPT. This ensures the proper reporting procedures are required through the SEVIS reporting system. As a note, in addition to F and J Visas, SEVIS is also used to track a F-1 visa holder’s OPT.

Administered by the U.S. Immigration and Customs Enforcement agency, the Student and Exchange Visitor Information System (SEVIS) is used to track and monitor schools and programs, students, exchange visitors and their dependents throughout the duration of approved participation within the U.S. education system. To learn more about SEVIS, go to http://www.ice.gov/doclib/sevis/pdf/quarterly_report_january09.pdf 

How else can this employee obtain work authorization?

For employees that either do not have any OPT remaining or are looking for a more “long-term” solution, the university can sponsor the employee’s H-1B visa. The H-1B visa is available for those in “specialty occupations” and is available for almost every position at the university level. Upon hiring the employee, you should immediately contact the office that files your H-1B petitions.

What are the differentiating benefits of OPT and H-1B?

	
	OPT
	H1B

	Duration
	12 months/ 17-month STEM extension available
	3-year term available (6 year maximum w/1yr spec. extensions)

	Responsible for $
	$340
	$500 +$320 first time fees, $320 for extension

	Approval time
	75-90 days (current filing time)
	60-90 days (current filing time)

	Petitioner/Form
	Student/ I-20 & I-765
	Employer/ I-129

	Other Considerations
	Allows the employee to postpone the need to go to H-1B status and thus lengthening his available period of stay; Gives the employer time to “try out” the employee before officially sponsoring him/her. 
	Gives the employer the security of a 1 to 3-year employment work authorization, with possible 3-year extension; Employee only has until the end of 5th year to file for Permanent Residency or options for continued stay begin to run out.


If my employee is in F-1 status and the university as the employer applies for and receives approval for H-1B status, does the employee have to leave the country before s/he starts?

No. There is no requirement that the employee leaves the country and re-enters on the H-1B. However, once the H-1B employee leaves the county, the employee will have to set up an appointment at the U.S. Consulate in their home or other country prior to the employee’s return to get his/her visa “stamped”.

Some Consulates are more particular than others, so it is important that the employee carry some essential documents during this appointment including copies of: birth certification, diplomas, previous I-20s or other immigration-related forms, offer letter from employer, any family information that may be required to secure a dependent visa (H4). Also, while the international employee does not always have to return to their home country for their visa interview, some governments are stricter than others and may require an interview in the home country. Failure to know the difference could result in a delayed return to the United States and to the employee’s place of work.

What is STEM extension? I have an employee who is currently on OPT but the 12 months are running out!

F-1 students in Science, Technology, Engineering, Mathematics fields with granted initial post-completion OPT are eligible to apply for a one-time extension for 17 additional months, a maximum of 29 months. This, however, is only available to employers that have E-Verify MOUs in place with the Department of Homeland Security. To request an extension, the employee needs to contact the university’s DSO sponsoring the OPT to set up an appointment. 

FAQS: Employment-Based Immigration – PERM, EB-1/2s, and other considerations of permanent residency

I have an employee who is currently in H-1B status who would like the university to sponsor him/her for a “green card.” What is a “green card” and how do I sponsor him/her?

A “green card” is the card provided to a Lawful Permanent Resident (“LPR”) and gives the individual the authority to live and work in the U.S. indefinitely. Unlike the temporary nature of the H-1B status, an LPR can remain in the country, well, permanently. While there are several options for a FN to pursue permanent residence (national interest waiver, marriage-based immigration, etc.), the FN’s employment through the university allows the university to sponsor the Employment-Based Immigration process. Employment-Based Immigration is divided into several categories. Most prevalent in university filings are:

· Employment-Based First Preference (EB-1): Outstanding professors and researchers, those with Extraordinary abilities.

· Employment-Based Second Preference (EB-2): Professionals holding advanced degrees, or persons of Exceptional Ability in the Arts, Sciences, or Business.

· Employment-Based Third Preference (EB-3): Skilled workers and professionals holding baccalaureate degrees.

The university wants to sponsor the employee through this process. What’s the first step?

Usually (with an exception explained below) the university must file a Labor Condition application, most commonly referred to as a PERM application. “PERM” basically stands for the electronic system established by the Department of Labor (“DOL”) to monitor each job opportunity provided to foreign nationals in order to ensure that such opportunities were properly advertised. The Labor Condition application provides the DOL with evidence that the job opportunity was advertised and available to U.S. workers and that the position is being offered to the foreign national only after the required recruitment steps were taken:

· Special recruitment: This type – usually reserved for college professors and teachers - only requires that one national print ad be placed - for example, in the Chronicle of Higher Education (electronic-only advertising will NOT be sufficient).  The bargaining representative (if the position is covered by a Collective Bargaining Agreement) must also be notified. The PERM must be filed within 18 months of the date of selection by the Search Committee (or hiring by the appointing authority) of an international faculty member. Under this process, the search committee must be able to show that the foreign national was more qualified. 
· Basic recruitment: This type of recruitment is for professional positions (Job Zone 4 or higher on ONET or those specifically listed on the DOL Appendix ) and requires two (2) Sunday ads, a 30 day job order with the State Workforce Agency (for example, in the State of Ohio the agency is the Ohio Department of Job and Family Services “ODJFS”),  and 3 additional recruitment methods (out of 10 possibilities), including:

· University’s Employment Web Site;

· Private Employment Agencies;

· Trade or Professional Organizations (newsletters, trade journals, web postings on their site, etc.);

· Employee Referral Program with Incentives (evidenced by a memo announcing the position and program);

· On-Campus Recruiting (Notice issued or posted by the university’s placement office);

· Radio and Television Advertisements

The PERM can be filed as long as no qualified US workers were found for the position. In this case, the PERM must be filed within 180 days of the date of selection.
The inclusion of this short, initial step in the PERM process is illustrative of the meticulous nature of the application itself. In addition to several other requirements, the PERM is an extensive application that requires strict adherence to the regulations. In addition to recruitment information, the application requires information about the specific job opportunity at the university and detailed information about the FN and his/her previous work history relating to the requirements of the position. For any first-time PERM petitioner, it is important to seek the advice of an experienced filer whether at another university or firm. The PERM process can be stalled by a PERM audit.

For every PERM application filed, the petitioning employer must keep an “audit file” with all of the required evidence supporting the facts within the application. This file must be kept for five (5) years from the date of filing.

How long does the PERM process take?

The PERM process from filing to decision used to take about 6 weeks. However, due to a recent backlog of applications, it is not unusual to wait for over a year to receive a determination. A much higher percentage of case are being audited, and the audit backlog is about a year and a half.

Do I have to complete the PERM application?

There are a few exceptions. If an individual qualified as “Extraordinary” in his or her field, or the individual is an “Outstanding Professor or Researcher”, then the individual is exempted from the first step of the process and the university does not have to file the PERM. The university can proceed to the next step in Employment-Based Immigration – filing Form I-140 or “Immigrant Petition for Alien Worker” under the EB-1 preference. The university must provide evidence as required to prove such outstanding or extraordinary qualifications. These qualifications can be found in the instructions for filing out Form I-140 at the www.uscis.gov web site.

Presuming that the employee is not eligible for EB-1 preference, what is the next step after the PERM is approved?

After receiving approval of the PERM, the university must then complete Form I-140, “Immigrant Petition for Alien Worker.” In addition to the information required by the petition, the university should also at least provide the following supporting information: 

· “Experience letter” – a letter indicating with specificity the experience required for the position and its relation to the duties of the position. Also, may include the employee’s Curriculum Vitae or resume;

· A letter (most often the Offer Letter) indicating the University’s intention to employ the employee in a “permanent position” with the ability to pay;

· A letter from the supervisor is often recommended in support of the petition;

· The original certified PERM Labor Certification;

· Copy of beneficiary’s I-94s, visa pages, and approval notices evidencing valid status;

· Copy of the employee’s qualifying degree and/or certifications; and

· Copy of financials evidencing the university’s ability to pay.

In the cover letter, the university should also indicate whether it is seeking EB-2 or EB-3 preference for the beneficiary of the petition (the employee).

After submitting the I-140, how long until it is adjudicated?

The processing of Form I-140 is subject to the Service Center’s processing times. These are available at www.uscis.gov. Subject to rare circumstances, Premium Processing is not available for this step.

Assuming both the PERM and/or I-140 are approved, what is the next step?

The employee must then file the Form I-485, more commonly referred to as the “Green Card application.” The employee files this application not the employer. The employer is not required to participate in the Green Card application process. In most cases, the employee should be advised to consult a lawyer however some choose to complete this final step on their own.

How long does the entire Employment-Based Immigration process take?

There are no certain and concrete processing times available for the permanent residency process. It could take 6 months. It could take 4 years. It is never advisable to provide the university employee with an “expected time period.”

I’m sure there are fees in all of these processes. What is the university as employer responsible for?

As the university is the petitioner for both the PERM and the I-140, the university is responsible for any petition/application fees directly associated with each step. The university is also responsible for any advertising fees accrued by the university that may be related to the fulfillment of the requirements of the PERM application (Labor Certification application).

Is the university responsible for legal fees?

The university is not responsible for any legal fees throughout the entire immigration process unless the university specifically approved (and sometimes appointed) the use of an outside attorney to complete these processes on its behalf. If the university did appoint the attorney, it cannot then chargeback any fees onto the employee. 

However, if the employee under his/her own initiative, hired an attorney to represent them and petition for them, the employee bears the burden of paying for any of the attorney’s legal fees.

What happens if an individual switches jobs or changes employers while a petition is pending or after it is approved?

For an Employment-Based petition, the employee will most likely have to start over from the beginning (as far back as the PERM) unless the change takes place more than 180 days after the filing of the Form I-485, and after the I-140 has been approved, and presuming the change is to a position in the “same or similar” occupation.

� The term “university” and “college” are interchangeable through this note. Where one is used, the other is incorporated by reference.
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