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I. Introduction

One could spend days on the Internet searching and reading about different higher education institutions’ and special interest groups’ fair use definitions, applications, guidelines, and, in some cases, explicit “Best Practices.”  They range from deceptively simple statements by interest groups seemingly calculated to dissuade fair use to sophisticated and well-considered “Best Practices” designed to be applied in various fields.  

This paper will touch briefly on the varying range of efforts, describe some of the more complex attempts to establish standards for particular fields, raise questions about those efforts, and, finally, provide some case law that may be used by campus counsels when faced with fair use decisions, particularly those touching upon new technologies.

II. Some Skimpy Definitions of Fair Use
Many higher education administrators conduct their own searches on what is considered fair use, and, in the process, may land on some simplistic definitions that do not remotely come close to conveying the complexity of the fair use doctrine.  One such example appears in the website for the American Society of Media Photographers:

http://asmp.org/tutorials/frequently-asked-questions-about-copyright.html#q3
“Q: What is ‘Fair Use’?
A: Although many people have their own notions about “fair use” of an image, there is a specific statutory definition restricting this category “to purposes such as parody, criticism, comment, news reporting, education (including the distribution of multiple copies for classroom use), scholarship, or research.” A good resource on this topic can be found at Stanford University.

 The most important thing to know about Fair Use is that it is only determined by a Court examining all the facts on a case-by-case basis. Here is a summary of precedent-setting cases in the U.S.”
The above statement leads one to believe that (1) fair use is quite restricted and (2) one may use fair use only if a court says you may.  At least it provides a link to Stanford University’s site, which provides a more thoughtful analysis.
Another example is at Harcourt Education’s website.  Harcourt is a publisher of educational content.
http://permissions.harcourt.com/PermFAQ.htm#2:

“What is fair use?

‘Fair use’ is a concept in copyright law that allows the reproduction of a small amount of copyrighted work without the owner’s permission.  Since this term’s meaning can be obscure and penalties for infringement can be severe, we suggest you contact us for determination.”
This scare-tactic approach is designed to give the publisher control over fair use, and, from the definition given, it is doubtful the publisher would apply even conservative principles in approving a fair use of materials in their publications.

A third, though more temperate, example is the Copyright Clearance Center (CCC), which includes a lengthier attempt to define fair use on its website http://www.copyright.com/viewPage.do?/pageCode=sr10-n , but still creates misimpressions.
For example, it states:
“Frequently, a complete risk analysis is required.  Most organizations prefer to follow the motto, ‘when in doubt, obtain permission.’”
The CCC also includes as an example of fair use the “(r)eproduction of material for classroom use where the reproduction was unexpected and spontaneous—for example, when an article in the mornings paper is directly relevant to that day’s class topic.”  Of course, this comes from the Ad-Hoc Guidelines, which are not law and which are meant, in any event, to be a “floor” for fair use, not a “ceiling.”  CCC’s inclusion of this and other examples taken from the Ad-Hoc Guidelines, along with the statement above, give the impression that fair use is a quite limited doctrine in the Copyright Act.
III. Examples of “Fair Use Best Practices”
Among the organizations attempting to establish fair use best practices, the American University stands out, specifically, its Center for Social Media http://www.centerforsocialmedia.org/fairuse  (Director, Professor Patricia Aufderheide) in its School of Communication and its Program on Intellectual Property and the Public Interest (Director, Professor Peter Jaszi) .  In 2005, the Center for Social Media and the Program on Intellectual Property and the Public Interest acted as the consulting academic organizations for the Documentary Filmmakers’ Statement of Best Practices in Fair Use.  Five documentary filmmakers’ organizations participated in the effort, which was funded by nationally known foundations and advised by a board of five attorneys, including Gloria Phares, the moderator of this Hot Topics in Copyright Session.  Thirteen other organizations in the field endorsed it.

In subsequent years, American University’s Center for Social Media and Program on Intellectual Property and the Public Interest were involved in the issuance of three additional Codes of Best Practices:

Code of Best Practices in Fair Use for OpenCourseWare

http://www.centerforsocialmedia.org/print/1377 

Code of Best Practices in Fair Use for Online Video

http://www.centerforsocialmedia.org/print/984
The Code of Best Practices in Fair Use for Media Literacy Education

http://www.centerforsocialmedia.org/print/1278
All four codes follow the format established in the first Documentary Filmmakers’ Statement of Best Practices in Fair Use http://www.centerforsocialmedia.org/fair-use/best-practices/documentary/documentary-filmmakers-statement-best-practices-fair-use, specifically, identifying classes of situations or principles, and under those, giving a description of the situation; the (fair use) principle that should be applied; and the limitations on that principle.  All the codes state that the courts, in applying the statutory four-factor factors, return “again and again” to two key questions:

“1.
Did the unlicensed use ‘transform’ the material taken from the copyrighted work by using it for a different purpose than the original, or did it just repeat the work for the same intent and value as the original?

2.
Was the amount and nature of the material taken appropriate in light of the nature of the copyrighted work and of the use?”

While the effort behind these codes was substantial and in some cases extraordinary, in assessing the effectiveness and reliability of the codes, we should keep in mind the following:

1.
Was the Code developed with significant representation from the following:

a. entities that produce the medium

b. faculty and other higher education administrators who have expertise in the field

c. practicing attorneys with expertise in the field

2.
Has the Code been endorsed by related entities that were not involved in the drafting?

3.
Are the “two key questions” that form the backdrop to all the above codes the “right” questions?

With regard to the last question, the “two key questions” may not be the appropriate ones if one relies on the 2008 study by Professor Barton Beebe in which he studied all published fair use decisions between 1978 and 2005. 
  Professor Beebe found that when the first fair use factor (purpose and character of the use) and fourth fair use factor (effect of use upon the potential market for or value of the copyrighted work) favored fair use, almost always the use was found to be fair.  The second of the two questions underlying all the above codes is really a combination of the second and third fair use factors, which Professor Beebe’s study might lead one to believe is not that significant. 

In any event, the Documentary Filmmakers’ Statement of Best Practices was found by Professors Patricia Aufderheide and Peter Jaszi as having had “surprising success.” 
  Specifically, they found that the four major insurers of documentary filmmakers now “routinely” accept fair use claims that a lawyer asserts are backed by the Statement.  They also found that U.S. public television had broadly incorporated the Statement, including ITVS, WHGB, and PBS, and that some cable companies use it on a case-by-case basis.  This illustrates that a Best Practices Code that has been created, vetted, and adopted by many organizations in a particular creative community can have a significant impact.

Another seemingly effective statement of best practices was not created through the auspices of the American University, but did have advisory oversight by Professor Jaszi:  The Dance Heritage Coalition’s Statement of Best Practices in Fair Use of Dance-Related Materials, issued in 2009.  The Statement is endorsed by a number of associations and organizations associated with dance and theatre, and was developed based on interviews and focus groups of librarians, archivists, curators, scholars, educators, and critics.  It follows a format similar to the four Best Practices issued by the Center for Social Media mentioned above.

Another entity that has produced Best Practices is the Society for Cinema and Media Studies http://www.cmstudies.org/index.php?option=com_content&task=view&id=8&Itemid=1, which has two:  (1) Statement of Fair Use Best Practices for Media Studies Publishing and (2) Teaching for Film and Media Educators/Statement of Best Practices for Fair Use.  It is unclear, however, who actually drafted the Statements, who was consulted, and whether other groups have endorsed the Practices.
Thus, while the effect of a particular Statement of Best Practices might not be known for a while, in deciding whether to rely on such a code, higher education counsel are encouraged to review the codes carefully and make their own determinations of whether they appear to be carefully crafted and have had sufficient involvement and endorsement by associations and organizations in the field addressed.

IV. Some Helpful Fair Use Principles
To the extent that fair use “best practices” cite the statutory fair use provisions of section 107 of the Copyright Act, they tend to emphasize the four fair use factors.  The statute instructs that a fair use analysis “include” an analysis of those factors, but it is not limited to them.  With emerging technologies outpacing current copyright law and with the absence of well-established/accepted Best Practices, it is important to remember that other fair use principles play a role and that not all uses must be “transformative” in order to qualify as fair use.
These principles are (1) that fair use is to be used to adapt the law to technological change, (2) that the overarching fair use principle is the “equitable rule of reason,” and (3) that public benefits be considered.  

The necessity of adapting fair use to technological change has been recognized in case law.  The Federal Circuit said in Atari Games Corp. v. Nintendo of America, Inc. (Fed. Cir. 1992) 975 F.2d 832, 843:

“The legislative history of section 107 suggests that courts should adapt the fair use exception to accommodate new technological innovations.  H.R.Rep. No. 1476, 94th Cong., 2d Sess. 66 (1976), reprinted in U.S.C.C.A.N. 5659, 5679-80; 17 U.S.C. § 107; ….”

The same court also cited Twentieth Century Music v. Aiken (1975) 422 U.S. 151, 156 for a similar proposition:  “‘When technological change has rendered its literal terms ambiguous, the Copyright Act must be construed in light of [its] basic purpose.’”  (Atari Games Corp. v. Nintendo of America, Inc., supra, 975 F.2d at p. 843.)

In addition, courts have made clear that the four factors are not exclusive, and that the overriding fair use principle is an “equitable rule of reason.”  As the Supreme Court stated in Sony Corp. v. Universal City Studios, Inc. (1984) 464 U.S. 417, 448, “[Section 107] identifies various factors [fn. omitted] that enable a Court to apply an ‘equitable rule of reason’ analysis to particular claims of infringement.”  The Court cited the House Report as expressly stating that the fair use doctrine is an equitable rule of reason:  “‘Although the courts have considered and ruled upon the fair use doctrine over and over again, no real definition of the concept has ever emerged.  Indeed, since the doctrine is an equitable rule of reason, no generally applicable definition is possible, and each case raising the question must be decided on its own facts…. ***  Beyond a very broad statutory explanation of what fair use is and some of the criteria applicable to it, the courts must be free to adapt the doctrine to particular situations on a case-by-case basis.”  (Sony Corp. v. Universal Studios, Inc., supra, 464 U.S. at p. 448, fn. 31, citing HR Rep No. 94-1476, pp. 65-66 (1976.).)

Similarly, the Supreme Court in Harper & Row v. Nation Enterprises (1985) 471 U.S. 539, 560, again citing the House Report, made clear that “(t)he factors enumerated in the section [section 107] are not meant to be exclusive:  ‘[S]ince the doctrine is an equitable rule of reason, no generally applicable definition is possible, and each case raising the question must be decided on its own facts.’  House Report, at 65.”  (See also, Sony Computer Entertainment v. Connectix Corp. (9th Cir. 2000) 203 F.3d 596, 608; Sega Enterprises Ltd. v. Accolade, Inc. (9th Cir. 1992) 977 F.2d 1510, 1522.)

Further, the courts have recognized that the purpose of copyright law is “‘[t]o promote the Progress of Science and useful Arts,’ U.S. Const. art. I, § 8, cl. 8, and to serve ‘the welfare of the public.’”  (Perfect 10, Inc. v. Amazon.com, Inc. (9th Cir. 2007) 487 F.3d 701, 720, citing Sony Corp. of Am. v. Universal City Studios, Inc., supra, 464 U.S. at p. 429, fn. 10; internal citations omitted; see also, Atari Games Corp. v. Nintendo of America, Inc., supra, 975 F.2d at p. 842.)

As the court said in Newport-Mesa Unified v. State of Cal. Dept. of Ed. (C.D. Cal. 2005) 371 F.Supp.2d 1170, 1177, “(e)ven if not transformative, copying can be fair use when it is in the public interest. [citation omitted.]”  There, the parents of a special needs child were allowed to obtain a copy of the child’s answers on a copyrighted test because it served the purpose of ensuring their effective involvement in the child’s education.  (See also, Am. Geophysical Union v. Texaco Inc. (2nd Cir. 1994) 60 F.3d 913, 922 [“[C]ourts are more willing to find a secondary use fair when it produces a value that benefits the broader public interest.”].)

The most well-known “public benefit” case that did not involve a transformative use is the “time-shifting” case, Sony Corp. v. Universal City Studios, Inc., supra, 464 U.S. 417, where the Supreme Court found lawful the practice of copying television broadcasts via a Video Tape Recorder (VTR) for later viewing.  The Court said, “time-shifting merely enables a viewer to  see such a work which he had been invited to witness in its entirety free of charge, [and] the fact that the entire work is reproduced [citation omitted] does not have its ordinary effect of militating against a finding of fair use.”  (Id. at pp. 449-50.)  There, the Court faulted the District Court for not following the “equitable rule of reason,” and found that time-shifting technology “that increases viewer access to television programming may result in a comparable benefit” to increasing the well-being of a hospital patient, providing a teacher an opportunity to broaden his understanding of his specialty, or a helping legislator who copies a program to decide how to vote.   (Id. at p. 455, fn. 40.)

V.   Conclusion
Non-legal definitions of fair use range from simple scare-tactic ones designed to dissuade users from relying upon fair use to responsible efforts to define fair use best practices in particular fields.  When advising campus clients upon fair use issues, it is useful to consult any Best Practices that may exist for the particular question in issue, but it would be wise to take a close look at the qualifications of the persons involved in crafting the standards, how extensive their consultations were, and whether and how many organizations in the particular field have endorsed the standards.
In addition to consulting Best Practices, it is important also to look beyond the traditional four fair use factors to the following principles: (1) that fair use is to be used to adapt the law to technological change, (2) that the overarching fair use principle is the “equitable rule of reason,” and (3) that public benefits be considered.
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