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I.
Introduction

U.S. colleges and universities are increasingly encountering and paying closer attention to the support required for two kinds of international activity – small activity that grows over time to become larger scale activity and activity that starts on a large scale flowing out of a strategic institutional priority. 
· An example of the first is where a faculty member has an academic or research interest, or makes a good connection with a partner, in a foreign setting. Activity typically starts at a low level and is managed almost entirely by the faculty member, the faculty member’s department or the faculty member’s school within a university or college. The institutional risks at this juncture are usually low. But the activity often grows in scale, and with it, the institutional risks. Those supporting the University/College frequently end up playing catch-up (or clean-up). 
· An example of the second is where a high level administrator or even the Board decides that “global” is the way to go and binds the university to a significant commitment in another country. Large scale opportunities in foreign countries are sought and “worked out” on a general basis. Those within the university who need to make it happen, again, have to play catch up or clean up.

Ideally, legal counsel will be consulted early in the process of developing new international initiatives to help advance the college or university’s mission while identifying and mitigating risks but, as illustrated above, this does not always occur. In this manuscript, the authors share their experience-based insights into the institutional challenges of supporting international programs, a lawyer’s role in addressing and advising on them, and some of the institutional models being created to manage them. 

Section II of this manuscript identifies many of the forces that drive a university to engage globally and the circumstances that often lead educational institutions to form global support systems. Sections III and IV discuss a lawyer’s role in creating and maintaining support for global operations. Section V identifies common challenges and makes recommendations for developing effective support models. 

II.
Why and How Does “Global” Happen to Universities?

A.
The trend toward “going global”

The opportunities for U.S. universities and colleges abroad are driven by the strength of the U.S. education system and the strong reputation of U.S. universities and colleges. The amount of global activity in higher education around the world is growing tremendously. Governments worldwide, particularly in emerging markets, recognize the economic benefits that come from an educated population. Many countries are spending heavily on developing “world-class” institutions of higher education, and this effort is transforming the way U.S. universities and colleges are interacting internationally. Moreover, the demand for collaboration or some interaction with U.S. universities and colleges by these countries are creating significant financial and collaborative opportunities for the U.S. higher education sector, and U.S. institutions are jumping at the chance to benefit from these opportunities for future growth (particularly given the recent tough economic times in the U.S.). A supportive yet thoughtful process which encourages the international work of a university or college and which also helps to consciously accept reputational, financial, operational, and legal risks is required to ensure that foreign activity does not unduly harm these essential characteristics of the U.S. higher education system, or of a particular university or college – the very forces which led to the foreign demand in the first instance. 
Colleges and universities have multiple departments with deep and historical knowledge of relevant domestic laws and regulations (finance, tax, legal, real estate, audit, to name a few). In the global setting, in contrast, a single person often handles this entire range of support functions, and that person is often the same person who is responsible for the substantive work being carried out. In this scenario, the risk that challenges will not be properly identified or managed is relatively high, and depending upon the scale of operation, the potential costs can be significant. 
B.
How “global” happens to universities 
The authors of this paper have significant collective experience in helping clients operate in foreign settings. As an aid to lawyers who are struggling to address the myriad of risks and compliance concerns created by an institution “going global,” and might feel alone, we felt it would be useful to briefly share a few stories that illustrate why institutional models of support to international activity will be worthwhile. 
Scenario 1: A program being run at the department level needs a bank account in foreign country A. To get a bank account, foreign country requires proof that the entity is allowed to operate in the foreign country A. The financial services office is asked to sign a document creating an International NGO to facilitate the creation of a bank account. Financial Services calls legal counsel and asks for a review of the document, which in most general terms, promises fidelity to the country and to do only good things, with a warning that misdeeds, generally defined, will be severely punished. Upon further exploration, the program has been operating in foreign country A for several years. Until now, money was transferred by financial services into personal bank accounts, or university employees carried large sums of money into the country. The program retained workers in the country, paying them in cash, paid for space in cash without a lease, purchased vehicles and drove significant miles to carry out the programmatic needs, all without insurance. 
Scenario 2: A foreign-based operation is in the process of securing legal status. However, before that status has been completed and made official, at which point foreign-based employees will be provided legal work permits to operate in the country, it is rumored that country officials are conducting raids on foreign operations to confirm employees have appropriate authority/ permits to work. The lawyer is contacted to assist in determining next steps and time is critically short.

Scenario 3: A department has been operating a facility in another country for over 15 years. It initially assigned a faculty member (a U.S. expatriate) to run the program in the foreign country. The institution never put the faculty member on a local payroll which would have created exposure to various host country tax withholding requirements, and years later, the faculty member announces a decision to retire – but remain in the foreign country. The lawyer is called to help “clean-up” the tax and employment situation. The institution spends significant funds to “regularize” the faculty member (i.e., correct the individual’s tax situation) so that the individual can receive benefits from that host country’s social tax system.

Scenario 4: A school is conducting a highly visible overseas research project in which physicians from Iran have been participating. The university entered into contracts with the physicians for payment of their services on the project. When a wire transfer payment to the physicians is attempted, the university’s treasurer’s office flags that Iran is subject to U.S. sanctions administered by the Office of Foreign Assets Control (OFAC) of the U.S. Department of Treasury. The sanctions prohibit all transactions with persons or entities in Iran absent a license from OFAC. The matter is brought to legal counsel at this point, who determines that a license is required and that no license was obtained. The lawyer advises the university to immediately cease working with the physicians until a license is obtained. The General Counsel’s office applies for a license for the university and eventually receives it (a few months later) but at a loss of momentum in the research project. 
III. 
Is this the Lawyer’s Challenge to Manage?

A. Legal advice in the domestic vs. international operations contexts

Does the lawyer need to know all the applicable laws in the country, and thereby manage their impact, where an academic or research activity is to be conducted? No. Nonetheless, lawyers typically have to be more engaged in supporting foreign operations than they do in supporting domestic operations. 

As noted above, colleges and universities have offices and administrators who are knowledgeable about relevant laws applicable to the domestic operation of the college or university. Clients routinely, without legal help, weigh the risks, apply the law, and make decisions. Lawyers are most often called in to deal with novel or challenging applications of laws and to be involved in institutional decisions at that juncture. 

In a foreign setting, the in-country university administrator charged with administering a program has little or no experience with many of the relevant legal and regulatory regimes; and almost never has an institutional sense of risk tolerance or historical precedent with regard to risk decisions. Moreover, if he or she is asked to help, he or she does not know the relevant foreign laws and has no experience in applying them. By analogy, domestic support offices often recognize the risks (including risks to accreditation) associated with expansion of academic or research programs within another state, but somehow do not apply this thinking to the expansion of activities in a foreign country. To manage this scenario appropriately, lawyers are required to provide legal advice and guidance at the most basic level (using a foreign country lawyer retained by university counsel). This extra involvement can easily translate into the lawyers “owning” the challenges of operating abroad. This is not a good position for a lawyer to be in either for the lawyer on a professional level, or more importantly, for the institution. It puts the lawyer in an unduly and inappropriately influential position with regard to programmatic operations.

Any lawyer who finds him or herself in this position must find a high level individual institutional client who is willing to understand and embrace the administrative challenge of foreign country work. In general, lawyers should not (and often cannot effectively) tell client representatives what to do. Directions or guidance, particularly in the academic realm, should almost always come from executive or academic administrators with designated authority. At the same time, lawyers represent the institution and will need help to ensure that the institution’s interests are protected. Senior leadership support for the lawyer’s role will allow the lawyer to provide effective support to his or her institutional and individual clients.
B. Institutional culture and its impact on the lawyer’s role

If a college or university is fortunate enough to find a high level administrator who embraces the challenge of supporting international activity, lawyers should still play a significant role in determining how the institution manages its international work. 
A main part of the key administrator’s or other player’s involvement in a college and university’s international work will be to convince top leadership and the components of the institution of the value of global operations support. The community must believe that those providing global support are doing so to help and to advance an institutional desire for fact-based and deliberate decision making. This type of process can help minimize risks created by the global activities at issue or allow for a better system for addressing them.

Some of the risks an institution may experience with its global engagement, however, may not exist until after a program has begun in another country. Foreign regulators are becoming increasingly sophisticated and the level of scrutiny of U.S. institutions’ activities in foreign countries is growing. For example, many institutions are experiencing increasing scrutiny over whether particular activities create a taxable presence or permanent establishment, or whether certain research activities create risks to human subjects that require greater local oversight and possible financial assurances in some form or another. Lawyers with the right senior level support and central support systems can help those engaged in global activities with managing these various risks.
Along with identifying the right senior level support, an effort to raise consensus within the university community about the benefit of global support must take into account the constituency most impacted: faculty, students and staff. Most faculty and staff members who operate abroad are used to going it alone, off the radar screen; and students simply assume that the institution is proceeding with all relevant information and warranted precautions. It is critical for colleges and universities to have a strategy for communicating to these individuals that their central global support administration desires to help, not just to reduce or eliminate risk and ensure compliance. A useful approach is to find an issue or two that is non-controversial and to then promote the support in addressing the issues. Lawyers can play a critical role in helping the client to find solutions, but should remain somewhat in the background, allowing the administrators to be praised (or blamed) for what works (or does not work). This is not just conflict avoidance. It is part of an overall approach where the institution “owns” the challenges of global work, and where lawyers are not unduly associated with it simply because they identify the issues to be considered and addressed. 
Colleges and universities will not succeed in gaining institutional trust unless the departmental administrators, who sit between faculty members and the central administration, “buy in” to the need for global support. These individuals are generally inclined to be allies in managing institutional risks, but colleges and universities are well advised to look for and take advantage of opportunities to yield to the advocacy of an administrator on behalf of a faculty member. This burnishes the department administrator’s reputation with the faculty member, building capital for the potential time when he or she supports global administrative support concerns. Lawyers should find a place in this equation, expressing concerns and opinions with recognition that some issues are more important than others, and expressing an understanding that in many instances, the client is entitled to make informed decisions about accepting risk. 
IV.
Making Global Support Real: The Lawyer’s Role


To repeat a theme, foreign operations require the same kinds of support as domestic operations. Yet, unlike for domestic operations, departmental personnel across the university or college are neither knowledgeable about relevant foreign laws nor able to make decisions based on them. Moreover, support departments across campus often do not have extensive experience managing risks or other activities that cut across different departments. Collaboration and cooperation are critically important in supporting global activities. The risks are too great to manage these activities in the traditional administrative “silos.” A key goal for global support is to forge that cooperation. Each of the following sub-sections describes a role that the university lawyer may play.

A. Bridge the gap

A lawyer can be a part of the glue that brings different client representatives together to support foreign operations because, as noted above, lawyers will need to be more actively engaged in the details of foreign operation. In addition, lawyers often have the luxury of being able to fully focus on the whole, while central departments or program administrators will be relatively more focused on their own perspective. Lawyers can help bridge this gap.

B. Evaluate and advise on risky situations

Lawyers can help evaluate presently risky situations including those in the areas of physical, financial, reputational and operational concern. Again however, a lawyer cannot assume sole or even primary responsibility for managing crises, particularly in an area as new and complex to most universities as international operations. That responsibility must rest with the unit or individual within the university responsible for the specific global engagement.

C.
Give structure to the relationship

Lawyers play a key role in bringing structure to international contracting. Clients at various levels of a university or college frequently desire to execute “agreements” with foreign partners under a range of names such as: “Academic Agreements,” “Letters of Intent to Collaborate,” “Contracts,” or “Memoranda of Understanding (MOUs).” Depending on the language of the agreement, the agreement may set forth non-binding or binding obligations between the parties. 
The term “MOU” is particularly popular in the international space, possibly because foreign faculty or institutions are sometimes evaluated based on the number of international partnerships. In this respect, MOUs are intended by the foreign party, and perhaps by the U.S. party, to be non-binding, and they are often presented as such. Upon review, however, that is not always so clear. An MOU that was perhaps intended to be non-binding may read as if it will induce action and expense by one or both parties, which raises concerns of quasi-contract theories of recovery. The simple U.S. based solution in this is to include language in the agreement which disavows any contractual relationship. That likely helps to mitigate the risk; but there is no telling whether such language will be enforceable under the law of the foreign country where action may be undertaken by the foreign party in claimed reliance on the thought-to-be “non-binding” MOU. 

In other cases, the parties will intend for an MOU to be the legally binding contract setting forth the business and operational terms of specific activities or programs, and appropriate language to protect the institution will be needed. 
In-house counsel can help clients understand and mitigate risks associated with different types of agreements by making the intent of the agreement clear, in writing, no matter what the agreement is called. The client representative’s first reaction might be to push back on the inclusion of legal clauses in what the client intends to be a “friendly” MOU. Lawyers can help clients understand the principles underlying the inclusion of such clauses and often, the benefits that accrue to both parties by setting forth clear duties and obligations at the beginning of the relationship. Limiting the authority to sign an agreement can also help minimize risks that may follow the execution of such documents.
D.
Perform the traditional legal role

Lawyers, of course, will have a few roles for which they are almost always the individual with the main responsibility, such as advising on U.S. and foreign laws that will impact the institution’s activity in a given country. A variety of U.S. laws will apply to a university’s activity overseas (export control laws, anti-bribery laws, certain employment laws, etc.). The university lawyer will also have to advise his or her client on the impact of the host country’s laws on the given activity or program (legal registration requirements, employment and tax laws, etc.). In any of these areas, it is highly likely that divisions beyond the General Counsel’s office will need to be involved. For example, any decision about legal registration will necessarily have to take into account a variety of issue areas for which others around the university will have lead responsibility, such as human resources, purchasing, grants and contracts, real estate. Ideally, the high level central administrative client who has lead responsibility for global support will encourage the merging of these several factors into a decision about whether and how to register. This level of “networking,” coordination and collaboration will be essential to the success implementation of any overseas activity or program.

E.
Understand levels of and acquire basic funding

The lawyer must understand how global support at his or her institution is funded, including how support from foreign legal counsel is handled. While the expense of foreign counsel has indirectly been accepted by those who choose to go global, it is often not a recognized expense. Efforts to create a global support structure call those hidden costs to light. Centralized administrative bodies, or even departments, must be sensitive to this, particularly for programs that began before any suggestion of an expectation that some level of global support would be required, let alone that there would be actual expenses. One solution is to budget for some central costs, even if the college or university does not make that public or well known! 
It is enormously helpful for lawyers to have a small budget that can be used to seek quick legal opinions from foreign lawyers when experience suggests that it is necessary. This can be used to avoid having to ask for legal expenses to be covered by a program which began operations without budgeting for legal costs (or being told by the university that it might have to). As noted before, the goal of global support is to be viewed as helpful and to have the costs be seen as relevant and worthwhile. Explaining that legal advice is needed and why, based on a preliminary consult that that the program did not have to pay for, will go over much better than asking the program or individual school to pay $5000 or so for legal advice they would just as soon not get. At times, the lawyer will find out that legal advice is not needed, despite a suspicion that it was. If that happens, the legal office will purchase significant good will in the global program community.

V. Models for International Support: Common Challenges and Themes

Legal counsel’s helpful role in a college or university’s international activity will also come to be better understood across the institution through his or her involvement in a network of operational, financial and legal support to the college or university’s international objectives. The institutions represented by the authors, Boston University, Duke University, The George Washington University, and the University of Washington, have all established models for institutional support for their international activity. Although the models are at different stages of development, configuration and implementation, some common challenges led to their creation and common recommendations for success have emerged. This section discusses those common challenges and themes, as well as examples of specific problems. 

A. Common operational and legal challenges 
Building on the observations set forth earlier in this paper, the authors at one time shared (and to some extent still do) the following collective challenges inherent in developing and implementing international activity, challenges which in fact can highlight the need for an effective support network: 

1. Decentralized administrative and academic structures, that sometimes attempt individually to navigate through a university bureaucracy in response to client needs, leading to inconsistency in practices;

2. Lack of a clear strategic academic plan for international priorities, resulting in the university being in a reactive, last-minute mode, rather than in a proactive planning mode which allows for consideration of factors for success of the activity;

3. Lack of clear leader or lead office for international programming and administrative support, making it hard for clients to know where to go for support;

4. Individuals key to international activity are not identified or identified as responsible for being familiar with the particularities of operating in an international context, and are not trained, leaving them ill-equipped to provide the service level needed; 
5. Culture of institution not geared toward accommodating “what’s different” when administering and operating internationally, resulting in the creation of “work arounds” and unauthorized methods for resolving problems; 

6. Lack of understanding of legal issues and potential liability when doing business internationally, resulting in potential or real consequences for the university; and

7. Inadequate communication mechanisms and networks between key administrative offices in support of international activity, meaning the university cannot fully capitalize on its resources or present a clear picture of its international portfolio. 

B.
Recommendations for success

Although any given institutional support model or network will not be able to resolve alone all of the above challenges, some common themes and processes for successful support models have emerged. The “grass roots” foundation of any effort could be a few individuals who, in their capacities at the institution, have observed that its international operations need help; this could be an institution’s international programs office, lawyer, faculty working overseas, research office, etc., or some combination thereof, and are persons who are willing to lead the way. Or it could be the result of a deliberate decision to “go global.” In the worst-case scenario, a crisis or crises prompts the formation of an institutional model or network for support. Whatever the impetus for the network, the network could be initiated by taking the following steps: 
1.
Identify the specific key challenges or problem areas in the implementation of international activity.
A complete survey of challenges or problems in the institution’s current structure of support for international activity does not need to be done to initiate a network but a solid understanding of at least a few key issues will be fundamental to any request for leadership buy-in. Examples of key challenges or difficulties that might be present include: a) cross-border cash or other banking transactions; b) persons hired for the university as “independent contractors” might be improperly classified under the foreign country’s laws; c) legal status of the university in a country where the university has significant operations is not known; d) emergency plans for study abroad programs are not developed or communicated; e) overseas purchases cannot be made efficiently or are made without consideration of existing university procedures, etc.

2.
Seek high level sanctioning for the creation of a cross-university network to address international challenges; leadership buy-in is essential.
High level institutional sponsorship and leadership is critical for faculty doing international work to be effectively supported. This work can be high risk, and leadership by individuals who understand and are willing to accept those risks, will contribute to success. In addition, day-to-day leadership and coordination of the problem-solving efforts is ideally conducted by an individual with a relatively wide span of control and who is generally viewed as a helpful change-agent.
3.
Identify key individuals and offices; request that leadership appoint such individuals and offices to the network; take the time to talk to persons whose input will be essential for success of the model.
Network organizers should identify administrative offices that provide, or could provide services in the university’s international activity. If leadership is not able to identify all offices that should be involved, the network organizers can identify those offices and individuals and ask leadership to appoint them to the network. It will help if the persons identified for participation in the network are regarded as forward-thinking and generally interested in the institution’s international work. Suggested members include: senior academic official for international programs; Human Resource leaders; the Comptroller’s office; Tax and Payroll officials; legal counsel; IT representative (e.g., for building a website of resource for the university community on international programming and operation); university safety officials; and compliance office representatives.
4.
Create a usable and cross-cutting structure (e.g., Steering Committee, focused work groups) and convene the structure to review its mission and priority areas.
Because global operations support, by its very concept, cuts across many administrative functions, it is advisable to establish a central day-to-day manager or coordinator, who functions as project manager, to lead and facilitate efforts amongst the various units to identify and implement real solutions. Otherwise, persistent attention may easily take a back seat to other pressing, more immediate priorities.

Consider frameworks that knit many related activities together. For example, an effective model for managing emergencies that may occur abroad might include the following elements:

· Travel Security Manager (an emerging best practice) – an individual who manages the overall model, who is essentially on call, 24/7, who has expertise and responsibility for managing rapidly evolving on-the-ground conditions, keeping relevant campus leadership informed and who can liaise with outside government and other professionals for advice and potential removal of personnel;
· Adequate insurance coverage – policies that include coverage for medical and evacuation services, regardless of type of event (natural, political and health related events);

· Contingency fund – for managing expenses related to emergency events, i.e., airfare changes, program transfer costs, etc,;

· Crisis hot-line – 24/7 on-call capabilities for initial in-take; campus police dispatch well-suited for this role that includes direct collaboration with Travel Security Manager;

· Resources and Training – Comprehensive orientation for students and faculty traveling abroad; and
· Travel registry – real-time database for maintaining information on faculty and student activities abroad. Includes destination information, duration of travel, emergency services/capabilities, etc.

A comprehensive program for managing emergencies, with one key individual managing the overall response, can save time and resources, mitigate confusion, establish clear lines of decision-making, for both administrators and legal counsel. Students are increasingly interested in engaging in study abroad programs in developing countries. Ultimately, a rational and organized emergency response structure would establish a safer environment for students to study abroad.
5.
Establish and communicate standardized processes and policies to support operational effectiveness and strengthen legal compliance.
Use solutions to eventually create policies and best practices, rather than imposing a policy too early that does not adequately consider common scenarios. In addition, polices should be drafted in a way that accepts that each country has different norms, and each grant or contract has different allowances. Initially, having a small working group of key administrators – legal, human resources, tax and fiscal – draft policies may be advisable, but input should first be solicited from across the university to be sure that the network can benefit from the wisdom and experience of the community and so the community feels vested in the policy goals. Any global support operation should not be too complex or too opaque, or interest will be lost in it. This work is very challenging in that it involves learning and working with a series of new legal systems. Network members will need to be sensitive to obtaining wide input developing processes, to make global support work effectively. Network members should also meet regularly to discuss issues that the university is facing internationally.
6. Seek funding support for the structure and make senior staff aware of the network’s findings and recommendations. 
It is critical for senior administrators and other executives to understand the scope of the international challenges, the range of options for solving, and that while risks cannot be completely mitigated, the problems can be identified and appropriate solutions implemented with sustained attention, including modest financial support.

While most of the problem solving efforts will be contributed by functional representatives of the relevant administrative units, some funding is critical. Examples may include:

· Dedicated project management (at least 1 FTE)

· Legal expenses: Centralized funding for expenses such as those required for legal registration or getting quick advice in the employment law arena are critical. Not all legal costs can be borne by specific sponsored programs.
· Travel: An emerging best practice is for central administrative personnel to have opportunities to travel to foreign sites. Understanding of the problems experienced by those at the foreign site can greatly enhance problem solving.

7.
Establish timeframes for accomplishing goals of the network and ways for communicating success. 
A solid structure, with adequate project support and management should include detailed timelines and deliverables. In addition, project plans should include critical milestones for communication and outreach to impacted parties, including faculty and administrative partners, in addition to senior leadership where appropriate. Again, solid structures that are transparent and that solve problems will demonstrate the value of the structure and will contribute to its credibility and continued support.
8.
Establish a centralized office responsible for the network, with corresponding authority.
As with domestic challenges, a key area to consider in global operations support is the division between central and local control. Most institutions will want to work within the existing framework for this when establishing a global support structure, but it must be accepted and understood that the balance, whatever it is now, will shift slightly in the direction of central involvement even for the most decentralized campus. This is necessitated by the fact that no one part of the university can understand or manage the challenges of running a foreign operation which are new and unique. In addition, centralized management is needed to ensure that program A does not damage the reputation of the university in the same country where program B is operating. In domestic operations, this kind of cross-university consideration is built into the support systems. That has generally not been the case for foreign operations.
VI. 
Conclusion

Many challenges exist for U.S. universities and colleges in the international academic and research arena. A significant challenge is finding a way to pursue the university’s goals in an operationally effective and legally compliant manner. With a workable structure established to identify and solve problems, not only are existing problems addressed in a systematic and thoughtful manner, but because international activities can be dynamic, the structure can proactively respond to problems as they arise. Problems solved in an ad-hoc manner can create new problems that could be avoided with a structure in which the individuals have developed a level of expertise to minimize negative outcomes. An additional benefit to having a formal institutional support structure for international activity is the usable tools that can be developed and made available to the university community.

The university lawyer(s) will play a key role in ensuring that the client receives timely information on U.S. and foreign legal requirements associated with a given activity or program and country. Given that many overseas activities ultimately require review by a university lawyer, the lawyer will undoubtedly become aware of many new international developments and can help liaise with key client representatives across the institution to identify and address legal issues. The lawyer can also help identify relevant issues early on, to avoid legal surprises and potential risk in the midst of implementation. As legal issues come to be understood, solutions can be implemented more readily.

Many factors will contribute to the success of an operational and legal support network for a university’s international activity; this paper has endeavored to identify core principles for any such effort. Given the ever-changing nature of an institution’s global activity, the networks also offer a home for gathering operational and legal “lessons learned” that can be applied going forward, as the institution prepares for and positions itself to take a lead role in the international academic and research arena. 
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