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University Affiliated Entities

A. Purposes
1. Development Foundations

The most prevalent affiliated entity to a public university is a foundation
that engages in fundraising, investment and management of the
university’ s endowment, and perhaps commercia land development.

2. Research Foundations and Technology Transfer Organizations

a Research foundations may be organized to limit institutional
liability for technology transfer activities and to avoid constraints
of state law, e.g. the inability to take equity as consideration for a
licenseto intellectual property. Elizabeth L.R. Donley and Barbara
C. Wingo, “Research Foundations. Establishment, Activities, and
Affiliated Entities,” NACUA CLE (November, 2004).

b. Intellectual property resulting from research endeavors at the
university may be assigned to an affiliated entity or a related
research foundation as part of the university’s technology transfer
program.

C. Also, LLC's as university start-ups are favored due to limited
liability of its members as well as flexible governance and pass-
through tax treatment. Kathryn A. Donohue and Christopher F.
Wright, “The University Becoming a Shareholder: Negotiating
Equity Licenses,” NACUA CLE (November, 2004).

" The author thanks lan W. Gillies, J.D. candidate 2008, Sandra Day O’ Connor College of Law at Arizona State
University, for his research assistance with this paper.
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Alumni Associations

Alumni organizations are maintained as independent organizations at
widely diverse education institutions. [Clotfelter, “Independent,” Currents,
(October 1987)]

Athletic or Booster Organizations

“The institution’s responsibility for the conduct of its intercollegiate
athletics program includes responsibilities for the actions of its staff
members and for the actions of any other individual or organization
engaged in activities promoting the athletics interests of the institution.”
[NCAA Constitution, Article 2.1.2, 2006-07 Division 1 Manual] Therole
of a separate athletic or booster support organization necessarily raises the
issue of institutional control and compliance with the rules of the National
Collegiate Athletic Association and applicable conference.

B. Rationale

1.

The affiliated foundation is often organized to engage in purposes outside
of the scope of authority (enabling legislation or policy statement) of a
host university, e.g. scholarship programs, classified research projects,
commercialization of technology, etc.

The organization of university-affiliated foundations creates additional
opportunities to involve alumni and friends in the affairs of the university.

Private contributors may be unwilling to make contributions to a public
university if their contributions supplant rather than supplement state
appropriations. Some individuals and organizations wish to ensure that
funds contributed for specific purposes are not commingled with state
funds.

The affiliated foundation is generaly able to handle administrative tasks
more expeditiously and it offers operational flexibility. See Hopkins,
“Foundations Supporting Colleges and Universities. Unrelated Business
Income Taxation,” 40 S.C.L. Rev. 597 (1989).

Practice Tip:

Maintain files in the university legal office for each affiliated entity that
includes current copies of the following: articles of incorporation,
bylaws, tax-exempt determination letter, annua report to state
corporation department, audit report, IRS form 990, insurance
documents, and any contract or similar document between the university
and the affiliated entity.
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Relationship of the Private Support Organization to a Public University

A. Recognition of Affiliated Entity.

The affiliated entity should be officialy recognized by the university in order to
receive university services and permission to use the name of the university and

use of any university logo/ trademark or derivative thereof. See Oregon
Administrative Rules, 580-46-005.

B. Personnel
1. The composition of the board of directors of the foundation must

recognize the fine line between separate legal existence and control by the
host university. Indeed, if the charter and bylaws provide that the purpose
of the foundation is to further the aims of the host university, then the
foundation’s board should include appropriate cross representation from
the university to university trustees, administrators, faculty and students as
well as representatives from the community. Whether the majority of the
foundation’s directors are “academic” or “lay” members depends on
statutory, tax, and political considerations. But, the presence of
interlocking directorships has corporate law implications, viz. duty of
loyalty, in connection with contracts between the foundation and host

university.

Also, “when there is a lack of distinction or separateness between the
University and the Affiliated Entity” thereis a serious risk for piercing the
corporate veil. Paul Shaprio and Hank Traeger, “All in the Family:
Affiliated Entities — Some Practical Considerations,” NACUA Annud

Conference (June, 1998).

Practice Tip:

Affiliated Entity Relationships June 30, 2004 — Exhibit A.

The affiliated entity must take appropriate actions to assure that third
parties understand whether they are dealing with the university or the
affiliated entity. This includes making clear to third parties dealing
with the affiliated entity that the affiliated entity is an independent,
separate legal entity. Some appropriate steps include separate business
cards, letterhead, appropriate identification of the entity when
answering the telephone, signs on buildings and on offices within
buildings, separate filings systems, etc. See ASU Policy on ASU-ASU

2. The foundation’s corporate officers, executive director, and staff are often
employees of the host university. This raises the potential issue of
whether or not such an arrangement confers a grant of public money or
illegal benefit upon a foundation in violation of a state constitution or
statute. [See Maryland Board of Ethics Opinion 1973-45, stating an
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employee of a university whose salary was paid by the state may devote
some time to foundation efforts. See also Connecticut Attorney General
Opinion, April 3, 1995, authorizing university employees to aso work in
the Foundation. But see, Texas Attorney General Opinion No. MW-373,
October 5, 1981, stating the university lacks authority to place foundation
employees on its payroll and provide the fringe benefits provided to state
employees.]

C. Physical Facilities

1.

The authority of public universities with regard to ownership and control
of physical facilities varies considerably from state to state. For the most
part, constitutionally-autonomous universities enjoy greater authority in
this regard than statutorily-based universities. The provision of office
space, furnishings, utilities, computer service and equipment by the
university to the university-affiliated foundation is dependent on the
authority of the university in the first instance and then the willingness of
the ingtitution to dedicate space and equipment for this purpose. The
former is often addressed if not the raison d’etre for a policy statement or
contract. [See Texas Attorney General Opinion No. MW-373, October 5,
1981, (the university may provide the foundation with office space and
other assistance without violating the constitution where a public purpose
will be served).] See aso Connecticut Attorney General Opinion, April 3,
1995, authorizing the university to provide certain services, including
computer support to the Foundation at no cost.

The Oregon State Board of Higher Education adopted administrative rules
on relations with affiliated organizations that, among other things, provide
that institutional support, including the cost of utilities and janitorial
services may be provided to the foundation pursuant to a written contract
which aso describes the consideration given by the foundation for the
receipt of such support. Oregon Administrative Rules, 580-46-035(7).
See James Casby, “All in the Family: Affiliated Entities. The
Public/Private Entity Relationships,” NACUA CLE (March 1991).

D. Use of University’s Name and Logo

Since the university-affiliated foundation is organized and operates exclusively
for the benefit of, to perform the functions, or to carry out the purposes of its host
university, from time to time it is appropriate for the foundation to represent its
association with the university by use of the university’s name, symbol or 10go(s).
If the logo(s) is a registered trademark under state and/or federal law, then such
use may be accomplished by means of a nonexclusive, nontransferable, royalty-
free license agreement. If such alogo(s) is not registered, then it is recommended
that such use be permitted by written agreement. See Operating Agreement
between UNC-X and UNC-X Foundation, Inc. - Exhibit B.
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Practice Tip:

The affiliated entity may not use itself or authorize the use by other persons or
entities of any ASU Marks, or any similar marks, without the prior written
approval of the University. The ASU Marks include without limitation, all
marks containing the words or initials Arizona State University, ASU or Sun
Devil(s) or depictions of Sparky Sun Devil. A full list of the ASU Marks,
including the stylized form and associated design elements may be obtained
from the University. The affiliated entity may use only those ASU Marks that
have been specifically approved for such use in writing from the University.

e The affiliated entity shall not apply for or own any trademark, service mark
or trade name registrations for any of the ASU Marks, or any similar names
or marks.

e When using the ASU Marks, affiliated entity will place immediately adjacent
to the ASU Marks, the following notice of ownership of trademark or service
mark registration: “®.”

e Any services provided under the ASU Marks will be of high standard so asto
be adequate and suited to the protection and enhancement of the ASU Marks
and to the related goodwill. The University retains and reserves the right to
monitor the quality of the services being provided by the affiliated entity.

e The affiliated entity recognizes the great value of the goodwill associated
with the ASU Marks, acknowledges that al rights and goodwill pertaining to
the ASU Marks belong exclusively to University. Use of the ASU Marks
shall inure to the benefit of the University.

e The affiliated entity agrees not to chalenge the title or any rights of
University in and to the ASU Marks. In the event of any such challenge,
whether direct or indirect, all permission to continue use of the ASU Marks
shall be withdrawn immediately.

e Asto use of the ASU Marks on goods, the University already has extensive
license agreements with certain  duly authorized manufacturers
(“Merchandise Licensees’) for shirts, sweatshirts, hats and other merchandise
that bear or depict certain of the ASU Marks and that are intended for sale to
others (“Merchandise”). The affiliated entity will purchase al Merchandise
for use or resale only through or from Merchandise Licensees, except where
the affiliated entity has prior written permission from the University on a
limited basis to do otherwise. If the affiliated entity determines that there is
no Merchandise Licensee for a particular use that the affiliated entity may
wish to make on things related to its providing of services, it may make a
written request to the University to see if the University might arrange on a
limited basis for such items at the affiliated entity’s cost.
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E. Accountability

1.

Clearly, the affected entity must use sound fiscal and business practices
and follow generally accepted accounting principles.

The affiliated entity should be required to maintain its legal status as a
non-profit corporation and as a tax-exempt organization under applicable
state and federal laws and to report any change in its status to the
university immediately.

The university should require the affiliated entity to be audited on an
annual basis by an independent CPA firm approved by the university.
Copies of the audited financia statements, the audit report, the
management letter, and the responses to the management letter should be
provided to the university by the affiliated entity. The university must
cooperate with the affiliated entities auditors by providing any
information needed for performance of the audit. Likewise, the affiliated
entity must cooperate with the university’s auditors in carrying out their
auditing function for the university.

In November, 2003, NACUBO issued Advisory Report 2003-03, “The
Sarbanes-Oxley Act: Recommendations for Higher Education.” This
report included a checklist addressing issues of particular relevance to
higher education and a section-by-section analysis of SOX.

Practice Tip:

Review the NACUBO Checklist or the Arizona Board of Regents
Sarbanes-Oxley Steering Committee Implementation Status Report
updated January 23, 2007 for best practices relevant to affiliated
entities.

5. In 2005, the Independent Sector published a Checklist for Accountability with the
following recommendations:

e Develop aculture of accountability and transparency

e Adopt aconflict of interest policy

e Ensure that the board of directors understands and can fulfill its
financial responsibilities

e Conduct independent financial reviews, particularly audits

e Ensure the accuracy of and make public your organization’s form
990

e Betransparent

e Establish and support a policy on reporting suspected misconduct
or malfeasance

e Remain current with the law
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Retrieved March 25, 2007 from:
http://www.independentsector.org/issues/accountability/Checklist/index.html

See dso Katherine David, “Non-Profit Governance in the Wake of Sarbanes -
Oxley,” Practical Tax Lawyer (Winter 2007).

Acceptance of Gifts by Affiliated Entity.

1. The criteria for determining which gifts are directed to the university and
which gifts are directed to the affiliated entity should be clearly
established.

Practice Tip:

Clearly indicate the name of the organization to which any gift
received will be deposited, e.g. “ Y our contribution to support KAET is
administered by Channel Eight's Membership Department and
deposited with the Arizona State University Foundation.” See, ASU
Policy FIN 301-02 revised March 1, 2007 — Exhibit A, Attachment 2.

2. If a prospective gift to the affiliated entity imposes a commitment,
obligation or responsibility on the university, the affiliated entity must
consult with the university and not accept the gift until the university
approves the gift or the prospective donor withdraws the university
commitment, obligation or responsibility.

3. The university and affiliated entity should agree on an appropriate
protocol for acknowledgment of gifts to the affiliated entity and on a
reasonable arrangement for periodic reporting of al gifts to the affiliated
entity.

Protection or Disclosure of Donor Information

1 A number of states provide some measure of protection regarding
disclosure of donor information. See, eg., Arizona, ARS 8§ 15
1640(A)(3); Florida, Fla. Stat. 8§ 1004.28(5); Michigan, Mich. Comp. Stat.
§ 15.243; Minnesota, Minn. Stat. 8 13.792; and Ohio, Oh. Rev. Code §
149.43(A)(1) and (6).

2. For an example of a situation where a court has ruled that the names of
donors to a university-affiliated foundation must be disclosed, see The
State ex rel. Toledo Blade Co. v. University of Toledo Foundation, 602
N.E. 20 1159 (Ohio 1992).

3. In Nevada, however, while a university-affiliated foundation is expressly
subject to the state's open meetings and public records laws, it “is not
required to disclose the name of any contributor or potential contributor to
the university foundation, the amount of his contribution or any

National Association of College and University Attorneys

7


http://www.independentsector.org/issues/accountability/Checklist/index.html

information which may reveal or lead to discovery of his identity. The
university foundation shall, upon request, allow a contributor to examine
... any record, document or other information of the foundation relating to
that contributor.” NRS § 396.405.

4, In Hawaii, the Office of Information Practices has opined “that disclosure
of individual donors names and amounts donated to the UH Foundation
could reveal the “financia activities’ of these individuals....” Pursuant to
state statute, individuals have a significant privacy interest in information
or records describing their financial activities. It should be noted that this
opinion assumed arguendo that the UH Foundation is a government
agency under the Uniform Information Practices Act. OIP Op. Ltr. No.
97-3.

Freedom of I nformation L aws

A.

Gannon v. Board of Regents of the State of lowa, 692 N.W.2d 31 (lowa Sup.Ct.
2005).

The lowa Supreme Court held that a foundation affiliated with lowa State
University charged with the responsibility to solicit, receipt, and maintain records
of gifts on behalf of the university was performing a government function and as a
result its records are public records subject to examination under the lowa FOIA.
Petitioners had requested, among other things, the foundation’s tax returns,
audited financial statements, an abstract of investments of endowment and non-
endowment funds, minutes of meetings, records relating to the distribution of
funds by the foundation to the university or its affiliates, including documents
showing the source of the funds and restrictions on their use and disposition, a
listing of all contributions greater than $25,000, and a list of perquisites provided
to university employees paid for with foundation funds. The district court granted
defendants' motion for summary judgment holding that the foundation was not a
government body in spite of its history, purpose, activities and close ties to the
university. The district court aso held that “funds donated directly to the
Foundation in trust for ISU are Foundation funds and thus records relating to these
private funds are not a matter of public record until they are dispersed to ISU.”

The lowa Supreme Court observed that “a consensus has not emerged (regarding
application of public records laws to university-affiliated entities) perhaps because
of differing statutory schemes and the fact-intensive nature of open-records
challenges’ citing Cal. State Univ., Fresno Assn, Inc. v. Superior Ct., 90
Cal.App.4th 810 (2001); State Bd. Of Accountsv. Ind. Univ. Found., 647 N.E.2d
342 (Ind.Ct.App. 1995); Frankfort Publ’g Co. v. Ky. State Univ. Found., Inc., 834
SW.2d 681 (Ky. 1992); State ex rel. Toledo Blade Co. v. Univ. of Toledo Found.,
602 N.E.2d 1159 (1992); 4-H Road Commm’'n v. W. Va. Univ. Found., 388
S.E.2d 308 (1989). Id. at 38.
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lowa courts, like most states, have previously held that the right to view public
records is to be liberally construed and exceptions to the general rules of
disclosure are to be narrowly construed. In addition, it must be noted, the lowa
FOIA expressly provides that a “government body shall not prevent the
examination or copying of a public record by contracting with a nongovernmental
body to perform any of its duties or functions.” lowa Code § 22.2(2).

The Supreme Court reversed and remanded holding that the foundation was
performing a government function by virtue of its service agreement with the
university.

Weston v. Carolina Research and Development Foundation, 401 S.E.2d 161 (SC
1991).

The South Carolina Supreme Court held that a foundation affiliated with the
University of South Carolina was a public body under the South Carolina FOIA
and as such subject to the disclosure provisions of the FOIA. The SC FOIA
provides that “a‘public body’ means any department of the State, any state board,
commission, agency, and authority ... or any organization, corporation, or agency
supported in whole or in part by public funds or expending public funds....”

In this case, the Court found that four transactions brought the foundation within
the FOIA’s definition of public body. The first transaction involved a gift of $2
million to the foundation which was deemed to be partia consideration for the
purchase of a facility from the university. The second transaction involved a
federa grant to the university “acting through” the foundation in connection with
the construction of an engineering research facility on campus. The third
transaction involved a conveyance of certain real estate from the City of Columbia
and monetary grants from the City and Richland County in connection with the
construction of a performing arts facility at the university. The fourth basis
involved administration of certain research and development contracts by the
foundation for which an administrative fee was retained. The Court found that
each transaction was a sufficient basis to find the foundation had received public
funds and was therefore subject to the FOIA.

The Court also opined that “this decision does not mean that the FOIA would
apply to business enterprises that receive payment from public bodies in return for
supplying specific goods or services on an arms length basis.”

For a thoughtful analysis and categorization of which states favor access and
which states limit access to the records of private entities including university-
affiliated organizations, see Feiser, “Protecting the Public’s Right to Know: The
Debate Over Privatization and Access to Government Information under State
Law,” 27 Fla. St. U.L. Rev. 825 (2000); see aso Geevarghese, “Looking Behind
the Foundation Velil: University Foundations and Open Records Laws,” 25J. L. &
Educ. 219 (1996), and Reinardy and Davis, “A Rea Home Field Advantage:
Access to Public University Foundation Records,” 34 J. L. & Educ. 389 (2005).
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Exhibit A

ASU POLICY ON ASU-AFFILIATED ENTITY RELATIONSHIPS
June 30, 2004

ASU “Recognition” of Affiliated Entity

Recognition by ASU. The affiliated entity must be officially “recognized” by ASU in order
to (i) receive certain ASU-provided services, (ii) use “Arizona State University”, “ASU” or
any other registered ASU name in the name of the affiliated entity or in carrying out the
activities of the affiliated entity, and (iii) use any ASU logo/trademark or derivative thereof.

If “recognized” status is terminated by ASU, the affiliated entity will immediately cease
using any and all ASU names, logos and trademarks, except that the affiliated entity may
continue to use ASU names, logos and trademarks for a reasonable time not less than ninety
days to provide an orderly transition.

Abide by this Policy. In order to obtain ASU “recognized” status, the affiliated entity must
formally agree to abide by this policy regarding ASU’s relationship with affiliated entities,
including, without limitation any additional policies attached or referred to in this policy
(collectively, this“ASU Affiliated Entity Policy”). Generally, it isthe position of ASU that
its affiliated entities are not subject to the State of Arizona public records act (Arizona
Revised Statutes Sections 39-101 through 39-161), the Arizona Board of Regents Policy,
audit by the State of Arizona Auditor General, State of Arizona conflicts of interest laws
(Arizona Revised Statutes Sections 38-501 through 38-511), or any other laws, regulations or
policies applicable to ASU because of its status as a State of Arizona entity.

Periodic Review of “Recognized” Status.  The “recognized” status will be reviewed
periodically by ASU for compliance with this ASU Affiliated Entity Policy. The review will
be in accordance with procedures established by ASU. The “recognized” status may be
terminated by ASU if the affiliated entity is not complying with this ASU Affiliated Entity
Policy and fails to come into compliance within a reasonable time not less than ninety days
and not more than one hundred twenty days after notice from ASU. The time intervals for
these reviews will be every ten years.

Non-Compliance With ThisPolicy. If in the interim between periodic reviews, ASU
becomes aware that the affiliated entity is not complying with this ASU Affiliated Entity
Policy, ASU may give notice to the affiliated entity and the affiliated entity will bring itself
into compliance within a reasonable time not less than ninety days and not more than one
hundred twenty days after notice from ASU. If the affiliated entity fails to do so, ASU may
terminate the “recognized” status of the affiliated entity.

Adverse Reputational or Financial Events. If an event occurs relating to the affiliated entity
that in the reasonable judgment of ASU has a significant adverse reputational effect or a
significant adverse financial effect on ASU, ASU may elect to terminate the “recognized”
status of the affiliated entity. Termination may be immediate or may be after a period of time
as reasonably determined by ASU.
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Organizational Requirementsfor Affiliated Entity

Benefit ASU. The affiliated entity must be organized and operated for the purpose of (i)
supporting ASU, and/or (ii) conducting activities that are in furtherance of the mission of
ASU. The purposes must be included in the articles of incorporation or other organizationa
document of the affiliated entity. The affiliated entity will deliver to ASU a copy of its
articles of incorporation or other organizational document, a copy of its by-laws and any
amendments thereto. As a condition precedent to “recognition” by ASU, the affiliated entity
must submit to ASU a statement of the affiliated entity’ s purposes.

Arizona Nonprofit Corporation. Unless otherwise agreed by ASU, the affiliated entity must
be organized and maintained as an Arizona nonprofit corporation.

Tax Exempt Status.  Unless otherwise agreed by ASU, the affiliated entity must apply for,
receive and maintain both federal and state income tax exempt status.

Dissolution of Affiliated Entity. The articles of incorporation or other organizational
documents of the affiliated entity must include a provision that upon dissolution of the
affiliated entity, all assets will be transferred to ASU or to another “recognized” affiliated
entity approved by ASU for receipt of the transfer.

No ASU Control of Affiliated Entity - ASU Representative(s) on Board of Affiliated Entity.
ASU’s involvement in composition of the affiliated entity’s board of directors or other
governing body and in selection of the affiliated entity’ s executive director or chief executive
officer and other senior staff may vary from affiliated entity to affiliated entity, will respect
the independence of the affiliated entity, will be consistent with applicable legal requirements
and the mission of the affiliated entity and will be based on achievement of effective
communication and cooperative action between ASU and the affiliated entity. At aminimum
ASU will have at least one representative as an ex officio (either voting or non-voting)
member of the affiliated entity’ s board of directors or other governing body.

Financial and Accounting Controls

Sound Accounting and Business Practices. The affiliated entity must use sound fiscal and
business practices and follow generally accepted accounting principles.

Annual CPA Audit. The affiliated entity must be audited on an annua basis by an
independent CPA firm approved by ASU. Copies of the audited financia statements, the
audit report, the management letter, the responses to management |etter, etc will be provided
to ASU by the affiliated entity. Provided that the affiliated entity can meet the date for
delivery to ASU specified below, the affiliated entity may elect to hold delivery of the
management letter until management’s responses can be sent. Prior to the annua audit, the
affiliated entity will ask ASU if there are any matters that ASU would like the auditors to
look into. If so, the auditors will do so and will include the matters in their management
letter. ASU will cooperate with the affiliated entities' auditors by providing any information
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needed for performance of the audit. Likewise, the affiliated entity will cooperate with the
ASU auditorsin carrying out their auditing function for ASU.

ASU is required to include financialy related organizations in its annual audited financia
report. In order for ASU to assure timely issuance of its financial report, the completed,
audited financia statements from each related organization must be delivered to the ASU
Financial Services Office in early September of each year and by a date that is set each year
by the ASU Financia Services Office. Accordingly, the affiliated entity is required to
deliver its completed, audited financial statements to the ASU Financial Services Office on
or before the date specified by that office for the respective year.

Annua Budget. The affiliated entity must create on atimely basis an annual budget in such
detail asis appropriate for its scope of operations. The affiliated entity will deliver to ASU a
copy of the annual budget promptly after its board of directors or other governing board
adopts the final annual budget.

Affiliated Entity Compensation. All compensation paid by the affiliated entity to its
directors and officers must be approved by the board of directors or other governing board.

Affiliated Entity - ASU Monetary Transfers. All transfers of funds between the affiliated
entity and ASU must be pursuant to written policy. Except for transfers for appropriate
consideration and other transfers permitted by law, there will be no transfers of funds by
ASU to the affiliated entity.

ASU Employees Opening Accounts at the Affiliated Entity, Depositing Funds to the
Accounts and Making Disbursements from the Accounts. The procedures in Attachment 1
will be followed by ASU and the affiliated entity when an ASU employee requests to open
an account at the affiliated entity on behalf of ASU or an ASU unit and when an ASU
employee desires to make a disbursement from an account with the affiliated entity. The
procedures in Attachment 2 will be followed by ASU and the affiliated entity when an ASU
employee desires to deposit funds to an account at the affiliated entity.

I nsurance and Indemnification

Indemnification of ASU. The affiliated entity will indemnify ASU and hold ASU harmless
from any damages or liabilities that ASU may incur as a result of the affiliated entity’s acts
Or OMissions.

Insurance. The affiliated entity must obtain and maintain commercial general liability
insurance, property casualty insurance and commercia/business automobile liability
insurance in an amount determined reasonable by the affiliated entity’s board of directors or
other governing board. The affiliated entity should have directors’ and officers’ liability
insurance in an amount determined reasonable by the affiliated entity’s board of directors or
other governing board. Unless otherwise approved by ASU, the genera liability insurance
and the automobile liability insurance will be not less than $1,000,000 per occurrence and the
property casualty insurance will be not less than $100,000 per occurrence. ASU will obtain
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and maintain general liability insurance and automobile liability insurance in an amount of at
least $1,000,000 per occurrence and property casualty insurance in an amount of at least
$100,000 per occurrence.

Provision of Administrative and Other Services by ASU for the Affiliated Entity

ASU Servicesfor Affiliated Entity. In consideration of the activities of the affiliated entity
on behalf and for the benefit of ASU, ASU will provide certain services for the affiliated
entity as ASU determines to be reasonable and appropriate and as agreed by ASU and the
affiliated entity from time to time. Services may include use of personnel, premises,
equipment, furniture and other items.

Conflicts of Interest. ASU personnel are subject to State of Arizona conflicts of interest
laws and ASU conflicts of interest policies. If an actua or potential conflict of interest
involving the affiliated entity arises for an ASU employee, the ASU employee will advise his
or her ASU superior of the matter and the matter will be resolved by ASU and the affiliated
entity

Acceptance of Giftsby Affiliated Entity

Restricted Gifts Require ASU Approval. If arestricted gift to the affiliated entity imposes a
commitment, obligation or responsibility on ASU, the affiliated entity will consult with ASU
and will not accept the gift until ASU has approved the gift or the prospective donor
withdraws the gift or withdraws the ASU commitment, obligation or responsibility.

Coordination with ASU Development Office.  In  soliciting and accepting gifts the
affiliated entity will consult and coordinate with the ASU Development Office.

Reports of Gifts. The affiliated entity will agree with ASU on a reasonable and appropriate
arrangement for periodic reporting to ASU of gifts to the affiliated entity.

Fund Raising Solicitations. All fund-raising solicitations by the affiliated entity must
clearly indicate that the affiliated entity is the intended recipient of funds. Please refer to
Attachment 2 for additional requirements.

Receipt of Gifts. The criteria for determining which gifts go to ASU and which gifts go to
the affiliated entity arein Attachment 2.

Conflicts of Interest Policies

Policies Required. The affiliated entity must have in place conflicts of interest policies
covering (i) relationships between the affiliated entity, on the one hand, and its directors,
officers and employees, on the other hand, and (ii) relationships between the affiliated
entity’ s directors, officers and employees, on the one hand, and persons doing business with
the affiliated entity, on the other hand.
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e Paymentsto ASU Employees. The affiliated entity may not make any compensation
payments to an ASU employee for services within the scope of the ASU employee's
employment by ASU unless approved in advance by ASU. The affiliated entity may
reimburse an ASU employee for expenses incurred in activities on behalf of the affiliated
entity. The procedures for such ASU approval, for such reimbursement and for any other
matters relating to payments by the affiliated entity to an ASU employee will be in an
operating agreement between ASU and the affiliated entity or in a procedural memorandum
between ASU and the affiliated entity.

¢ Non-involvement in Decisions. An affiliated entity director, officer or employee having a
personal interest in an affiliated entity transaction may not be involved or participate in the
decision whether the affiliated entity should enter into the transaction.

e Transactions Between the Affiliated Entity and Its Directors, Officers and Employees. All
transactions between the affiliated entity and its directors, officers and employees must be
approved by the affiliated entity’ s board of directors or other governing board.

o Affiliated Entity Scholarships.  No affiliated entity scholarship or fellowship award may
be made to any relative of a person participating in the selection process.

Reportsto be Submitted by the Affiliated Entity to ASU
e Theaffiliated entity must file reports with ASU covering the following items:

o Annudly, a list of the members of the affiliated entity’s board of directors or other
governing board and of the officers of the affiliated entity.

o Annualy, a copy of the affiliated entity’s Form 990 (except portions that the affiliated
entity is permitted to withhold from public disclosure under the Internal Revenue Code
and regulations thereunder).

0 As specified above, copies of materials relating to the annual CPA audit of the affiliated
entity, provided in any event, that the audited financial statements of the affiliated entity
covering the affiliated entity’s fiscal year ending on each June 30 and accompanying
audit report shall be delivered to ASU no later the next following September 1.

0 Periodically as agreed by ASU and the affiliated entity but at least annualy, a
reconciliation of all monetary transfers between ASU and the affiliated entity, including,
without limitation, alist of all monetary transfers from ASU to the affiliated entity.

o Copies of the minutes of al regular and special meetings of the affiliated entity’s board
of directors or other governing board after approval of the minutes by the board.

o Copies of amendments to articles of incorporation, by-laws or other organizational
documents. Copies of annual reports to the Arizona Corporation Commission. Copies of
any other filings required to maintain the legal existence of the affiliated entity.
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Additional Affiliated Entity Activitieson Behalf of ASU

The affiliated entity may pay for goods or services under a contract between ASU and athird
party entered into on behalf of and in the name of ASU by an ASU employee acting as an
ASU employee and on which ASU is obligated. In such cases, the ASU employee must
comply with procurement policies and procedures applicable to ASU.

The affiliated entity may transfer funds to ASU for use by ASU to pay for goods or services
under a contract between ASU and a third party entered into on behalf of and in the name of
ASU by an ASU employee acting as an ASU employee and on which ASU is obligated. In
such cases, the ASU employee must comply with procurement policies and procedures
applicable to ASU.

When requested and approved by ASU, the affiliated entity may enter into a contract with a
third party to purchase goods and services for the benefit of ASU using the affiliated entity’s
funds. These transactions will be in the name of the affiliated entity and not ASU. The
contract will be executed by a person authorized to sign on behalf of the affiliated entity.
The ASU request and approval must be in writing signed by an ASU employee that is
authorized to direct the disbursement of funds from an affiliated entity account. The
affiliated entity will be obligated to perform the contract and liable for a breach of the
contract and for any claims arising out of the activities under the contract. The affiliated
entity will enforce the obligations of the other party under the contract, for example, afailure
to perform or a breach of warranty. The affiliated entity will include in the contract a
provision that ASU is not a party to the contract and ASU has no obligation or liability
relating to the contract. Some examples of the types transactions which ASU may request
the affiliated entity to enter into are the following:

0 Hotel reservations and other expenses associated with national and international
conferences hosted by ASU.

0 Expendituresfor alcohol at ASU sponsored events.

0 Specia expenses associated with the promotion and advancement efforts for academic
programs (receptions, dinners, trips, etc).

0 Transactions and events associated with fund-raising activities.
0 Honorariaand other arrangements for speakers.

0 Expendituresthat ASU is not permitted to make with ASU funds (e.g., first classtravel).
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Miscellaneous

o Affiliated Entity Courses and Seminars. The affiliated entity may not offer any course or
seminar in which the name of ASU is used without first obtaining ASU’ s permission.

e Maintaining the Distinction Between ASU and the Affiliated Entity. The affiliated entity
must take appropriate actions to assure that third parties understand whether they are dealing
with ASU or the affiliated entity. Thisincludes making clear to third parties dealing with the
affiliated entity that the affiliated entity is a separate legal entity. Some appropriate steps
include separate business cards, letterhead, appropriate identification of the entity when
answering the telephone, telephone directory listings, signs on buildings and on offices
within buildings, filing systems, files, etc. A complicating factor exists when an ASU
employee is carrying out activities on behalf of the affiliated entity, especialy if the same
employee performs the same activities on behalf of ASU.

e Persons Authorized to Act for ASU and the Affiliated Entity Under this Policy. The formal
arrangement between ASU and the affiliated entity will designate the persons authorized to
act for ASU and the affiliated entity as to the formal arrangement and this ASU Affiliated
Entity Policy.

e Lobbying and Political Activities.  The affiliated entity may not engage in lobbying or any
other political activity, except to the extent agreed by ASU. In any event, al lobbying and
political activity must be in compliance with applicable law.

e No Agency or Partnership. The affiliated entity is not the agent of ASU. Although ASU has
approved the nonprofit corporation as an affiliated entity and the purposes of the affiliated
entity and ASU may pay the affiliated entity for services or make ASU goods or services
available on an in-kind basis, the affiliated entity is not controlled by ASU and the affiliated
entity has no authority to act for or to obligate ASU. All contracts and other relationships
with third parties will be solely in the name of the affiliated entity. In addition, ASU and the
affiliated entity are not partners or joint venturers. The affiliated entity will not represent or
imply that ASU and the affiliated entity are partners or joint venturers.

Revised 6/30/04



EXHIBIT A

ATTACHMENT 1

PO Box R7500¢
Timrf, An1zona

ARIZONA STAYE

A52R7-5003

ASU Foundation e
April 28, 1998

Dear Arizona State University Provosts, Vice Presidents, Vice Provosts and Deans:

After several meetings over the last few weeks, certain ASU Foundation operating policies
which relate to account activity with the ASU Foundation and which are described in the

following comments should be brought to your attention. These policies are effective
immediately. A similar letter will be sent to each Foundation account signer from Chuck

Wagner, who will also forward to you, before the end of April, a list of the accounts for your
campus/college/unit with a list of the signers.

" Opening Foundation Accounts, Changing Account Signers, or
Changing Account Purpose(s) . ..
A

For academic areas, such as the College of Liberal Arts and Sciences, and
for nop-academic areas, such as the Department of Intercollegiate Athletics -
The Dean of the College or the Director of the area and the most-senior-in-title

Development Officer, if one is partially or fully fanded by the Office of Development,

must sign their approval for opening a Foundation account on each Account Request

Form, must approve the changing of any account signer, and must approve the changing of

the purpose of any Foundation account,

- If there is no Development Officer partially or fully funded by the Office of
Development, then the area’s Business Operations Manager must sign with
the Academic Dean or Non-Academic Director,

- The purpose of a Foundation gift account may only be changed if the donor(s)
or the donor(s) restriction(s), if any, permit the change.

- The President of the ASU Foundation must approve the opening of all Foundatjon
accounts and must approve any change in account purpose.

- No person can approve any change relating to his/her authority.

Note:

Processing of Deposits into the Foundation Accounts

Solicitation material must include the following two statements --

(1) “Monies are being deposited into the ASU Foundation, not with Arizona State
University.” Alternative wording for the last five words could be the following --
“which exists primarily for the benefit of ASU, but remains an entity separate from
ASU” or “which is a 501(c)(3) nonprofit organization which exists primarily to
support ASU.” Other alternatives probably exist and can be approved by Chuck

Wagner, 965-3035.
(2) “All checks must be made payable to the ‘ASU Foundation’.” An option is available

to add some descriptive acronym, word or phrase to the ‘ASU Foundation,” such as
* ASU Foundation/Friends of Music’ or *ASU Foundation/DAC’ where DAC would

stand for Dean’s Advisory Council.
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FIN 301-02; Financially Related Organization Deposits Page 1 of 4
BXHIBIT A
ATTACHMENT 2

Effective: 10/1/1997 Revised: 3/1/2007

FIN 301-02: Deposits—ASU-Approved, Financially
Related Organizations

Purpose

To properly collect and deposit the receipts of and properly expend funds in ASU-approved, financially
related organizations

Sources

Arizona Board of Regents Policy Manual - 3-101

University policy

Applicability

Approved financially related organizations are the:
1. ASU Foundation
2. ASU Alumni Association
3. ASU Research Park
4, Sun Angel Foundation
5. Sun Angel Endowment
and

6. Collegiate Golf Foundation.

Policy

http://www.asu.edv/aad/manuals/fin/fin301-02.html 3/18/2007
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All solicitation material for gifts must:

1. Be preapproved, before printing, by the ASU Foundation’s manager of Finance Administration,
currently at 5-7252, to ensure that the wording relative to the deposit of the gifts, any benefits
provided to the donor, and any tax deductibility of the gift is in compliance with ASU policy and
IRS requirements.

2. Indicate the organization to which any gift received will be deposited, e.g., ASU, the ASU
Foundation, or any one of the other financially related organizations. This must be clearly
indicated in the solicitation material.

3. State that all checks are to be made payable to that organization, e.g., ASU, the ASU Foundation,
or any one of the other financially related organizations.

For fundraising events or activities where the net proceeds are to be deposited with the ASU Foundation
or one of the other financially related organizations, the event or activity publicity and related materials
must state the organization into which the funds will be deposited and that the checks must be made
payable to that organization. This must be clearly indicated in all event or activity material.

For seminars, conferences, noncredit courses and other nonfundraising event or activity revenue to be
deposited with the ASU Foundation or any other financially related organization, all event or activity
publication material relating to this event or activity must state the organization into which the funds
will be deposited and that the checks must be made payable to that organization. This must be clearly
indicated in all material relating to this event or activity.

ASU tuition and similar fees for credit courses may only be deposited with ASU.

The revenue for a seminar, conference, or noncredit course may be deposited with either the ASU
Cashiering Services Office, the ASU Foundation, or any other approved related organization. If
deposited with the ASU Foundation or any other related organization, the registration material must
clearly state the organization into which the funds will be deposited. If online credit card processing and
authorization is degired, all of the fees for that seminar, conference, or noncredit course must be
deposited with ASU. If credit cards are being accepted, but are not being processed and authorized
online with the financial institution, the funds for the specific seminar, conference, or noncredit course
can be deposited with either ASU or the ASU Foundation, depending on the organization identified in
the registration material, with there being preference to the funds being deposited with ASU. Also see
Event or Activity Expenses for the handling of direct expenses for any event or activity, which would
include a seminar, conference, or noncredit course.

If checks belonging to the ASU Foundation or ancther ASU financially related organization are received
but are not payable to that organization (e.g., the check is payable to ASU), the check must either be (1)
deposited to an ASU account or (2) returned to the donor or payer with the request that a new check be
issued payable to the ASU Foundation or the other financially related organization. An exception to this
procedure is any check of $5,000 or less, which may be deposited to the ASU Foundation or any other
financially related organization if the event or activity material that indicated that the funds are intended
for deposit to the ASU Foundation or any other financially related organization is attached to each
deposit form for that organization when the deposit is being made to that organization.

By university policy, all accounts with the title of “Friends of,” e.g., Friends of Geology, are reserved
solely for the ASU Foundation. There may be no “Friends of” accounts at ASU or any other financially

hitp://www.asu.eduw/aad/manuals/fin/fin301-02.html 3/18/20607
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related organization. If the funds are intended for deposit to a “Friends of” account at the ASU
Foundation, the solicitation or other event material may simply request that the checks be made payable
to “Friends of XXX, as long as it is also clearly indicated in the event or activity material that the funds
are being deposited with the ASU Foundation. Under these circumstances, all “Friends of” checks may
be deposited without a copy of the event or activity material attached to the deposit form of the ASU
Foundation.

ASU Excess Property

Any ASU property considered by any ASU campus, college, or unit to be excess to its operation must
only be disposed of through ASU Surplus Property. No excess equipment may be donated to any outside
entity, including a charity. The funds from any sale of ASU excess property carmot be deposited with
the ASU Foundation or any other financially related organization.

Event or Activity Expenses

If the proceeds from an event or activity are deposited with the ASU Foundation, or any other
financially related organization, all direct costs of the event or activity need to be funded by that
organization. For example, if an ASU department sponsors a fundraising and/or an educational banquet
and plans to deposit the proceeds in an ASU Foundation account, the direct costs need to be funded from
that ASU Foundation account, not from any of the department’s ASU accounts. If any funds are
advanced from any of the department’s ASU accounts, then that ASU account must be reimbursed from
the proceeds of the banquet. Direct costs of an activity include, for example, printing of invitations,
postage, and meals. In regard to personnel costs, if faculty and professional-level personnel paid by ASU
are assigned to any event or activity where the revenue is being deposited to the ASU Foundation or any
other related organization, this personne! cost, including employer-related costs, on a reasonable
prorated basis, is also o be reimbursed to ASU from the account at the ASU Foundation or the other
related organization used to receive the proceeds of the event or activity. The cost reimbursement to
ASU does not need to include, however, fixed overhead-type expenses, e.g., cost of space or
administrative/secretarial support.

If rent is being charged by an ASU department to another ASU department for an event or activity, the
rental proceeds received by the charging ASU department must be deposited into an ASU account and
not into an account of any financially related organization, unless the facility or equipment being rented
is owned by the financially related organization,

Sales Tax Collection and Remittance

Proceeds from the sale of tangible personal property or subscriptions must be deposited with ASU if the
transaction requires that the department collect and pay sales tax to the State of Arizona. Proceeds from
such sales cannot be deposited with the ASU Foundation or any other financially related organization.

Use of Funds in ASU-Approved Financially Related Organizations by ASU Units for
ASU Contracts, Purchases, and Transactions

ASU departments must follow ASU procurement policies and procedures even when the related goods

http://www.asu.edv/aad/manuals/fin/fin301-02.html 3/18/2007
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or services will be paid for with funds at an ASU-approved financially related organization if ASU is a
party to the related contract, purchase, or other purchasing transaction. Any contract, purchase, or
transaction over $5,000 must be signed or approved in writing by Purchasing and Business Services,
even when the purchase is to be paid for with funds on deposit at an ASU-approved financially related
organization.

Purchases that require a purchase order to be issued, or that are being paid for with an ASU-issued
Purchasing Card, must be paid from ASU operating accounts, with the funding being transferred from
the ASU-approv