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I. OVERVIEW

Viewed from the outside, lobbying can sound mysterious and somewhat suspicious.  But at its simplest, it can involve timely communications to members of the legislature (and their staffs) from constituents or others who will be directly affected by decisions the legislature is considering.  Sometimes, lobbyists ask for specific benefits, such as earmarked appropriations; at other times, they give practical reactions to draft legislation, which can help make better overall public policy as well as help their institutions.  

The Internal Revenue Code restrictions on lobbying embody a fundamental concern about nonprofits spending too much time and money trying to influence legislation, rather than focusing on their direct missions.  Lobbying expenditures must be disclosed on the federal Form 990, whether or not an organization elects to be subject to certain lobbying expense limitations under § 501(h) of the Internal Revenue Code.  This public nature of lobbying expenses may discourage some institutions from lobbying, and even where it does not, this disclosure should be borne in mind as a possible public relations issue.

But higher education today is a highly regulated industry.  The breadth of issues that Congress and state legislatures consider is large and growing, affecting areas as diverse as student life and financial aid, jobs and benefits, tax payments and disclosure, and real estate use and development.  The laws are complex; the consequences for violation can be severe; and change is frequent.  Given this, many institutions believe that closer communication with the legislature is both a precaution and an investment.

If an institution decides to think – or rethink – about lobbying activities, it should consider what it hopes to gain from lobbying, what kind of influence it may already have without doing much lobbying, and then who is best positioned to achieve its goals (both inside the institution and outside).  In this outline, I will focus on lobbying Congress, drawing from my personal experience as a staff member on Capitol Hill, but many of the points apply as well to lobbying state legislatures and state or federal agencies. 

II. THE RANGE OF LOBBYING AND GOVERNMENT RELATIONS ACTIVITIES

The range of lobbying and government relations activities goes from merely keeping informed of actual and potential legislative or regulatory changes to direct intervention in deliberations on those matters.  Universities often use the phrase “government relations” rather than “lobbying” because it suggests ongoing interactions with legislative and administrative officials rather than efforts directed toward a specific outcome.  Some points along that spectrum of “lobbying and government relations” include:

· Keeping Informed of Potential Legislative and Regulatory Action  At a minimum, institutions need a mechanism to keep informed of potential legislative and regulatory changes.  This may be done by just reviewing mailings from groups of similarly situated organizations.  Someone within the institution should be charged with reading the materials from those groups, forwarding them to the appropriate staff, and coordinating responses where warranted.  Trade publications such as the Chronicle of Higher Education cover government actions relating to higher education quite closely, and will highlight many ongoing controversies.  Other publications, like Education Daily, are focused more specifically on legislative and other governmental actions in education (higher education, K-12 and workforce development), and cover significant speeches, bills filed, and other government actions.

· Seeking Support for Grant Applications  Members of Congress may write letters of support on behalf of constituents submitting grant applications to federal agencies.  Congressional offices may also be alerted first to the awarding of grants to constituents in their districts.  How much support letters affect the final result is open to question, but there is usually little or no harm in requesting one, and in some cases, they may be helpful.  For this type of letter, you merely need to find out which staff member has responsibility for writing support letters, and provide the pertinent information in enough time for the Congressional office to do its review work, and for the letter to reach the agency by any deadline.

· Seeking Specific Appropriations or Other Earmarks  Many institutions lobby successfully to receive federal funds through specific line appropriations or earmarks – statutory language (and sometimes committee report language) that directs money to a project.  To navigate the process of federal budgeting and appropriations requires some in-depth knowledge of the system and the people, and either experienced staff or outside consultants are often necessary. 

· Trying to Affect Broad-Scale Legislation  The broadest scale lobbying seeks to add or delete legislative provisions of general applicability.  If an institution wants to affect specific provisions of a pending bill, it should first consider whether other institutions are affected, and if so whether it can coordinate with them.  It should also determine the position of any groups it may belong to.  If the groups’ voice alone may not be sufficient, it should determine the best means of getting the attention of someone in the legislature with an ability to affect the change.  This may be legislative staff, and the influence of staff can be significant.  (See below for a broader discussion of assessing natural spheres of influence.)  In some cases, hiring lobbyists, either alone or in conjunction with other institutions, may be critical.

III. AssessING Your Influence with Congress

A. Who Are Your Members of Congress?
An assessment of an institution’s role in lobbying should begin with looking at its representatives in the legislature.  At the federal level, much work is done through the committee system.  In assessing your ability to influence the federal government, the first question to ask is: on which committees do your members of Congress sit?  Of particular importance are the committees overseeing higher education: Education and the Workforce in the House of Representatives, and Health, Education, Labor and Pensions in the Senate.  (The Senate Committee was recently called the Committee on Labor and Human Resources, and was known as the “Labor Committee.”)  If a member of Congress representing your state or district is on one of those committees, you enjoy a natural route to try to influence Congress.

But look beyond just the committees with jurisdiction over education.  If an institution receives significant grants from the Department of Defense, then committees with jurisdiction over defense, and defense appropriations, may be key.  A member who sits on an Appropriations Committee can also be a powerful ally.  Many federal benefits are parceled out by those committees, and while discouraged, substantive legislation may be attached to appropriations bills.  Federal appropriations committees have subcommittees, so that if a Congressional representative is on the subcommittee with jurisdiction over education, the institution may have access to a very important player.

And there are other kinds of influence.  Are your members of Congress close to other members who do sit on the significant committees?  Politics is often personal, and this can make a difference.  Also, members who are up for reelection in a tight race may get some extra help from the senior members of their party who are on an education committee.  In an election year, if an institution makes its concerns known and those concerns are communicated to the senior member of the committee, it may have more influence than in a non-election year.  Finally, education is such a hot topic now that some members who are not on a relevant committee have made certain issues their own, probably with agreement from the party leadership, and may be effective advocates. 

Of course, having identified your members’ committees, you need to research their substantive positions.  But even if they have not historically been strong supporters of higher education, right now, politicians want to be “for” education, and you should make your concerns heard.

B. What Kind of Institution Is This?

If you work for a large state institution, and one of your members of Congress is on an education committee, then you have a natural “in,” and may be more likely to achieve your goals.  (Of course, the relative likelihood of achieving the goals may affect the setting of those goals.)  Similarly, a large private institution in a state of the chairman or ranking member of the education committee has enhanced influence on the legislative process.  If, on the other hand, you are a small independent institution with no member of Congress on an obviously appropriate committee, your range of choices will be different.

C. How Effective Are the Groups You Belong To?

Another step in the analysis is to determine whether your institution belongs to any national, regional, or local lobbying groups and whether they are effective in communicating your concerns.  (See below for more on groups.)  Groups vary considerably in lobbying.  To assess their effectiveness, see whether actual changes that they recommended have been enacted, and how many problematic proposals they have thwarted.  Groups that routinely ask for changes that would benefit them alone with no thought of overall policy may lose some effectiveness.  Similarly, groups that mix the reasonable with the outrageous risk having their reasonable positions disregarded.  If your group takes reasoned positions, succeeds in getting its voice heard, and if your point of view is similar to those of the memberships at large, you may not need to do more lobbying, especially if your institutional goals are to “keep informed,” not to seek earmarks or specific legislative changes.

The groups are generally membership organizations, and must represent their membership.  Most groups will not or cannot take positions that might be considered contrary to their members’ interests.  So, generally, membership organizations will not take controversial positions, nor advocate for sweeping change and if you want to push for such changes, the groups are unlikely to be very helpful.  Where the overall group does not support your goals, forming ad hoc groups of members from within those groups can be highly effective (see below).

D. What Other Natural Connections Do You Have?

Sometimes, the best way to influence a decision in Congress is to influence the influencers.  That is, while your institution may not have an in with key legislators, you may belong to an organization that does.  Or you may have a connection to an institution that, by luck of geography and committee assignment, has greater access than you have.  Letting them know your concerns may result in the key people in Congress knowing your concerns.  Networking through administrative groups, such as financial aid officers, can also bring access that you might not otherwise have. 

IV. WHO SHOULD DO WHAT, AND WHAT IS THE ROLE FOR UNIVERSITY COUNSEL?

A. Models for Government Relations and Lobbying

Just as there is a range in lobbying and government relations activities, so there is a range of people who can interact with legislators and their staffs.  Sometimes, savvy in-house staff may be effective working in the background or through groups of similarly situated institutions; sometimes, officials of the institution may wish to create a “presence” in the legislature; and sometimes, institutions hire staff lobbyists or outside lobbyists so that their concerns are heard more directly. 

· Working with “the Groups”   Membership, union, or trade organizations (commonly referred to as “the groups”) are a good source of information and influence.  For higher education, some of the major groups include the American Association of State Colleges and Universities (AASCU), the National Association of Independent Colleges and Universities (NAICU), and the umbrella group, the American Council on Education (ACE).  More specialized groups also can have significant influence, such as the National Association of Student Financial Aid Administrators (NASFAA) on the technical but often critical issues of federal financial aid.  Don’t overlook state-based groups, such as the independent college associations that exist in many states, which may in turn influence the national groups or members of Congress directly.

· Forming Ad Hoc Groups  Some institutions have effectively formed ad hoc lobbying groups.  Where the full membership of an organization may not make a certain issue a priority, there may be members within the group who share your precise concerns.  A group of large research universities has formed a Science Coalition, with a goal of educating Capitol Hill about the importance of basic research.  Since this research support is diffuse, it does not fall within one member’s committee jurisdiction.  The various universities in the ad hoc group can get their message to many members who may have jurisdiction over one of the many supporting programs.  Another example of an effective ad hoc group is the Coalition to Save Student Aid, in which students, student groups, the Washington higher education groups, and institutions combined to pressure the 104th Congress not to cut student financial aid. 

· Maintaining a “Presence”  Some institutions believe it is worthwhile to “maintain a presence” in Washington, by having top officials make frequent visits to members, staff, and others in the Congress or the Administration.  The institution may end up as a resource, someone to whom members turn for ideas, reactions, and advice.  The payoff on this may be hard to quantify but can be quite significant.

· Staff Members as Lobbyists  While having staff keep abreast of federal developments is useful, some institutions go further and have registered lobbyists on staff, for example, in a Government Relations office.  These lobbyists may be based in Washington for federal lobbying, or may work out of the institution itself.  The advantages and disadvantages are fairly obvious: a staff member lobbyist will have your, and not other institutions’, interests at heart and will understand your institution better than outsiders, but a dedicated lobbyist may be too expensive and may not always be the best person for all types of lobbying.

· Hiring Outside Lobbyists   Some institutions hire lobbyists, who may be in lobbying firms or in law firms.  Sometimes, this is done on a retainer, or may be done on an hourly rate or other fee basis.  As with any contract, a frank discussion is needed about what the lobbyist will do, what information you must provide, what other work you should do, how contacts should be made, and, of course, what this will all cost.  In dealing with an unfamiliar legislature or process, a consultation on routes to attain your goals may very valuable, even if full services are not purchased.  

B. The Role for University Counsel 

The pace of Capitol Hill is usually frenetic.  Legislative staff often have time for only one or two calls before making a decision or a recommendation to their bosses.  With this pressure, they will call a person who is knowledgeable and available.  Often, University counsel are not in a position to respond immediately to staff who call with a question; they are in meetings, on the phone, or otherwise dealing with clients who would be miffed if their matter was interrupted for a call from a 20-something Capitol Hill staffer.  Congressional staff therefore often rely on government affairs staff in the groups, such as ACE or AASCU. 

So while direct interaction with Congressional staff may be impractical for University counsel, counsel can play a critical role in the background, assessing proposals, drafting or editing responses, providing telling examples, and developing overall strategy.  Counsel may have a more immediate role where agencies are involved, in writing comments on proposed regulations, and in helping resolve conflicts where time is not quite so short.  Some of the ways counsel may be involved with Congressional affairs include:

· Assessing the Impact of Legislation  Counsel can be key in reviewing materials that their lobbyists or government relations people assemble to assess the impact on the institution.  Inside counsel often have an overview of the institution that few others have, and so are well positioned to determine whether a proposal would be good, harmless, or as bad as described – or even worse.  As is often the case, explaining the effects of laws and proposed laws to the institutional players is a key role of counsel.

· Drafting or Editing Written Responses  Counsel can also help focus written presentations that may go to legislators, such as letters or hand-outs for in-person meetings of other administrators.  Congressional staff often cover many issues and cannot know the details of all proposals.  Short, succinct, accurate descriptions of the existing law, the proposal, and real life consequences can be the most effective written advocacy.  In dealing with agencies, formal comments on proposed regulations may fall more directly on counsel for drafting.

· Providing Examples  Examples that appeal to human interest are often powerful.  Legislators are often good with people – they had to get elected, after all – and they respond to examples about people.  One example of the harmful effects of a draft proposal on constituent students or faculty is worth pages of abstract objections.  Because of their knowledge of the institution and their ability to write clearly and concisely, counsel may help develop a true anecdote about, say, a deserving student who would have to drop out of college if financial aid changes are enacted.

· Drafting and Reviewing Legislation  Lobbyists often provide draft legislation to Congressional staff, and that often is the basis for the language that is in fact enacted.  Where groups are involved, they will provide draft language for legislation.  Counsel may be asked to review that draft language.  If an institution is looking for a specific change in the law, counsel is often involved in drafting or reviewing the legislative language that is sent to Capitol Hill. 

· Developing Strategy  Since the final “product” your institution wants is often statutory or regulatory language, counsel can play a key role in developing institutional strategy on lobbying.  Having an overview of the institution, and knowing the interplay of other laws can give counsel a vital perspective on pushing for specific legislative or regulatory changes.

· Monitoring Compliance with Lobbying Disclosure  Counsel may be involved in determining whether certain activities are “lobbying” and if so, whether they jeopardize tax-exempt status or, more usually, have to be reported.  As mentioned, reporting on lobbying expenditures is required on the Form 990.  While counsel probably won’t be responsible for compiling the figures, working with, or simply reminding, those who are responsible may be an important role for counsel.  Any specific state law concerns, particularly for public institutions, should also be flagged by counsel.

V. PRACTICAL TIPS: WHAT WORKS AND WHAT DOESN’T WORK 

A. Meeting with a Member of Congress

If you or your top administrators are meeting with a member of Congress, take the time to prepare for the meeting.  A few tips:

· Do your Homework First  Figure out who you will be meeting with.  Will it be the member alone? Will it be just staff, if the member is suddenly unavailable?  Will it be staff and the member?  If the meting is other than a “meet and greet,” and you are asking for a specific action, asses how possible it is.  Asking for the unrealistic can be a wasted opportunity and may diminish your ability to communicate other requests in the future. 

· Figure out the Role of Staff, and Brief the Staffer  In some offices, visits are scheduled after consultation with the staff member with substantive responsibility.  When calling for a meeting, ask who that is.  Call that staffer and say you have requested a meeting, or that one is scheduled, and ask him or her what information you can provide.  You can present your case -- your reason for the visit -- to the staff, who will inform the member, so that everyone has the same basic understanding going into the meeting. If it is just a “meet and greet” for a new president of a college, say so.  If you have a substantive agenda, let the staff know what you are asking for.

· Brief Your President or Other Administrator Attending the Meeting  You also need to prepare your President or other top administrator who will attend the meeting.  Tell him or her what you have told the staffer, and key in on what you want to accomplish.  Give the President the background of where the member is on this issue.  Think about what curveballs might come and prepare for them.  Get the President ready to ask for what you really want.

· Prepare a One Page Description of Your Key Points  Present a very practical one-pager with a description of the problem, the solution, and the specific action you want (e.g., support increased appropriation for basic research).  Give this at the beginning of the meeting.  You can provide more written information with it, or later, but detailed analyses will usually only be reviewed later, if at all.

· Be on Time and Expect to Wait  Congress’s schedule is erratic and you will often have to wait if the member is caught up in a hearing, a meeting, or on the floor of the House or Senate. Sometimes, meeting places are shifted to accommodate the member.  Be flexible.  Waiting is the norm and does not reflect on you or your institution.  Don’t schedule a flight back home assuming the visit will end on time.

B. Working with Staff 

In addition to talking with staff before any personal meeting of your top administrators, you should cultivate the key staff for your members.

· Personal Connection  Get to know the key staff.  Keep track of their comings and goings.  Staff turn over very frequently on the Hill, and do not assume that an issue a prior staff member knew well will be understood by the new staffer.  Take the time to meet him or her in person if you go to Washington.  Find out which issues he or she covers, and don’t waste your time on issues that aren’t within that scope.
· Keep in Touch  Once that connection is made, do keep in touch with the staffer.  An occasional call keeps you in their mind.  Try to have something worthwhile to communicate, but do communicate. 
· Assess the Knowledge Level Carefully   As mentioned, most Hill staff cover many issues and do not know all the details.  Assess the knowledge level of the staff member.  Often, staff will admit what they don’t know if you ask in a non-threatening way and you can then help educate him or her.  Staff also meet lots of lobbyists and can also assess you pretty quickly as to whether you know your material and whether you are likely to be helpful. 

· Group Visits   Often, groups will make Capitol Hill visits while at a conference in Washington, and you may go with a number of your colleagues from your state or elsewhere.  Be organized, have that one-pager ready, identify yourselves (maybe more than once), and be on time.  Don’t let anyone go too far off track in the meeting.  Don’t just drop in; call for an appointment, even if it is only 15 minutes (some appointments really are that short and can still be very worthwhile).  

· Provide Succinct Written Materials, Plus More Detailed Backup  Staff receive reams of paper daily and cannot read and absorb it all.  The one-pagers mentioned are key for staff as well as the member.  Detail should also be concise, or at least well indexed.

· Assume that Everybody Talks   Assume that people talk, even across the aisle in a partisan Congress.  If staff find that you have given different tales to other staff, your ability to work with them is compromised.

· Letters and Calls from Constituents Really Do Matter  Members of Congress really do notice when constituents call or write.  Send the original, or a copy, directly to the staff member involved in the issue.  You may be able to coordinate with like-minded institutions, and while letters do matter, lots of letters matter even more.  (As mentioned, counsel may want to be sure that these efforts are adequately tracked for lobbying disclosure purposes.)  But don’t flood the fax machine or tie up the e-mail, as that risks annoying the staff.

· Coordinate with Others  A proposal from one institution may sometimes get enacted, or a proposal opposed by one organization may be blocked.  But there are many members of Congress and coordinating with like-minded institutions who have other avenues of influence is probably the single most important thing an institution can do.  When communicating with staff, let him or her know that a similar message is going out to other members of the committee, or others with influence.  If the staff knows that he or she isn’t alone on an issue, it is more likely to get priority: everyone wants to take credit for a win and not expend effort on a losing proposal.  But again, be sure your report of other support is accurate, for, as mentioned, always assume that everybody talks.
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