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I.
INTRODUCTION

The purpose of this outline is to provide a broad overview of the legal and compliance issues facing higher education institutions that administer federal financial aid. The outline is a practical basic primer designed specifically for attorneys who are new to this area of law. The following topics are covered: institutional and student eligibility requirements, direct lending requirements, compliance pitfalls and enforcement efforts, regulatory updates and special topics of interests, including Veteran’s issues, conflict of interest, academic freedom issues, and non-employment related payments to students.

Key Resources:

Title IV of the Higher Education Act of 1965, as amended (HEA)
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=110_cong_public_laws&docid=f:publ315.110.pdf
34 CFR Part 668

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&tpl=/ecfrbrowse/Title34/34cfr668_main_02.tpl
Federal Student Aid Handbook 

http://ifap.ed.gov/ifap/byAwardYear.jsp?type=fsahandbook&awardyear=2011-2012
Office of Federal Student Aid, U.S. Department of Education

http://www2.ed.gov/about/offices/list/fsa/index.html
Information for Financial Aid Professionals web site (includes Dear Colleague Letters, publications, electronic announcements, regulations, etc.) 
http://www.ifap.ed.gov/ifap/index.jsp
II.
ELIGIBILITY REQUIREMENTS

The US Department of Education (ED) delineates between institutional and student eligibility in the administration of the Title IV Student Federal Student Aid (FSA) programs. In order to participate in the FSA programs, an institution must (1) establish institutional and program eligibility and then (2) ensure student eligibility prior to disbursing FSA program funds to individuals. This section addresses student eligibility requirements, institutional and program eligibility requirements; program participation agreements, and school reporting requirements.

1. Student Eligibility Criteria (Federal Student Aid Handbook, Volume 1)

a. School-Determined Requirements

i. Regular Student Enrolled in an Eligible Program

ii. High School Diploma or Recognized Equivalent

1. Cannot be enrolled in high school

2. Other alternatives

a.  Homeschooled

b.  Ability to Benefit

c. Completion of 6 units applicable to an FSA-eligible program

iii. Satisfactory Academic Progress

iv. Enrollment Status

v. Possession or Sale of Drugs Conviction

vi. Incarcerated Students

vii. Conflicting Information
b. Data Match Requirements on the FAFSA

i. US Citizen or Eligible Non-Citizen

ii. FSA Program Financial Aid History (NSLDS)

iii. Social Security Number

iv. Selective Service
c. FSA Program-Specific Eligibility

2. Institutional and Program Eligibility Criteria (Federal Student Aid Handbook, Volume 2)

a. Institutional Control and Type

i. Example: Public (Control) Institution of Higher Education (Type) 

b. State Authorization

c. Recognized Accrediting Agency

d. 2 year/4 year/graduate degree, 2 –year transfer program, degree/certificate program leading to gainful employment

e. Institution applies to participate in specific FSA programs

i. Pell Grant, Direct Loan, Campus-Based programs

f. Administrative Capability Requirements

g. Consumer Information Requirements

3. Applying (and Reapplying) for Participation in the FSA Programs - The Program Participation Agreement (PPA) (www.eligcert.ed.gov)

a. Legal, countersigned document between ED and the school

b. Duration of Eligibility 1-6 years

c. Provisional versus Full Certification

d. PPA Components

i. Effective Dates

ii. Scope of Coverage (FSA Programs)

iii. Provisional Certification Language (Reasons and Conditions)

iv. General Terms and Conditions

1. Comply with Title VI, Title IX, FERPA, etc.

2. Consumer Information requirements

v. Direct Loan Program 

vi. Institution Certifications

1. Lobbying, Debarment, Drug-Free Workplace, and Drug Prevention program

vii. Signatures

e. The Eligibility and Certification Approval Report (ECAR)
4. School Reporting Requirements/ED Compliance Tools (Criteria (Federal Student Aid Handbook, Volume 2, Chapters 11 and 12)

a. Annual Financial Statement Submission

b. Annual A-133/Compliance Audit Submission

c. Program Review

d. Accrediting Agency and State Agency Referrals

e. Non-compliance sanctions

i. Provisional Certification

ii. Heightened Cash Monitoring/Reimbursement

iii. Liabilities and Fines

iv. Limitation, Suspension, and Termination

( WHAT DOES THIS MEAN FOR LEGAL COUNSEL?

1.
Shared Institutional Responsibility for Tracking Students

The Law: 34 CFR 690.80 (b) Change in enrollment status.(2)(ii) If a student's projected enrollment status changes during a payment period before the student begins attendance in all of his or her classes for that payment period, the institution shall recalculate the student's enrollment status to reflect only those classes for which the student actually began attendance.

The Law: 34 CFR 668.22(c) Withdrawal date for a student who withdraws from an institution that is not required to take attendance. (1) For purposes of this section, for a student who ceases attendance at an institution that is not required to take attendance, the student's withdrawal date is—

(i) The date, as determined by the institution, that the student began the withdrawal process prescribed by the institution;

(ii) The date, as determined by the institution, that the student otherwise provided official notification to the institution, in writing or orally, of his or her intent to withdraw;

(iii) If the student ceases attendance without providing official notification to the institution of his or her withdrawal in accordance with paragraph (c)(1)(i) or (c)(1)(ii) of this section, the mid-point of the payment period (or period of enrollment, if applicable);

(3)(i) Notwithstanding paragraphs (c)(1) and (2) of this section, an institution that is not required to take attendance may use as the student's withdrawal date a student's last date of attendance at an academically-related activity provided that the institution documents that the activity is academically related and documents the student's attendance at the activity.

(ii) An “academically-related activity” includes, but is not limited to, an exam, a tutorial, computer-assisted instruction, academic counseling, academic advisement, turning in a class assignment or attending a study group that is assigned by the institution.

(4) An institution must document a student's withdrawal date determined in accordance with paragraphs (c)(1), (2), and (3) of this section and maintain the documentation as of the date of the institution's determination that the student withdrew, as defined in paragraph (l)(3) of this section.

The Problem: Federal regulations require an institution to disburse aid based on a student’s actual attendance in class not the number of credit hours for which the student enrolled and to return to the government any unearned aid should the student not fully complete the semester or term.

The Department of Education considers any student who failed to complete all courses with a grade indicating that the student was attending class(es) until the end of the term to be an unofficial withdrawal from that course. It also considers a student, given an “F” grade to have either (1) not attended the class at all or (2) unofficially withdrawn from the class by stopping out, unless the institution can prove otherwise. Without a grade indicating that the student completed the course but failed the course, the aid office must perform a calculation to determine if aid must be returned to the federal program. At most institutions, no such grade exists or if it does it is not used consistently by faculty.
For a student who failed all courses, the institution has the option to track down the student’s attendance or default to the 50% point in the semester, thereby retaining aid earned up to that point only. For some institutions verifying the last day of attendance may prove that the student (1) actually failed the course or (2) attended up to or beyond the 60% point in time, in which case all aid disbursed is considered earned by the student and there is no need to return any funds to the Department.
This can be a very expensive regulation, especially for community colleges.

A Solution: The ideal solution is a grade to indicate that the student stopped attending class and the date of his/her last attendance in that class; a grade that is correctly and consistently used by all faculty. This is difficult at best to achieve at institutions that are not required to take attendance and faculty who don’t take attendance or even require it for the class. In the absence of such a grade, cooperation from faculty is required when the aid office inquires of the student’s attendance at the end of the term.

2. 
Program Eligibility

The regulations define eligible programs for each type of postsecondary education institution. When new programs are developed by institutions, the programs may cross over into another definition of a postsecondary institution requiring the aid office to limit or restrict certain types of aid. 
The Law: HEA of 1965, as amended, P.L. 89-329, Sec. 101 – defines an institution of higher education (IHE) including the type of educational program that an IHE provides.

Because a school’s eligibility does not necessarily extend to all its programs, the school must ensure that a program is eligible before awarding FSA funds to students in that program. The school is responsible for determining that a program is eligible. (SFA Handbook, Chapter 2, pg. 1)
The Problem: Academic units and faculty create new programs without the knowledge of the aid office. Students are often enrolled and attending before the aid office finds out that the new program exists. If the program is ruled ineligible, all aid advanced to these students must be returned to the program, leaving the students with tuition bills they cannot pay and the institution with an uncollectable receivable. 
Determining the eligibility of a program is done in stages. These stages or steps touch on several different areas of regulations, such as: the length of the program; the purpose of the program, the degree/certificate awarded. 
Step 1: Does the program have the correct number of credit hours, clock hours, and weeks of instructional time? 34 CFR 668.3 
Step 2: Type of program 34 CFR 668.8(c)
An eligible program is defined according to one of the following three types of institution: (a) institution of higher education, (b) proprietary institution of higher education, or (c) postsecondary vocational institution. An institution may have programs that fall into more than one type of program. Note that these regulations do not mention accreditation. Accreditation is at the institutional level not the program level; therefore, just because the program is considered “accredited” under an umbrella for the institution or specialized accreditation for an academic department or college, this does not mean the program is Title IV aid eligible. The program must meet all of these requirements to be eligible.

Step 3: Program purpose

 So, the next step is what is the purpose of the program? Is it to obtain a certificate, an associate’s degree, to transfer to another institution to obtain a bachelor’s degree or to get a certificate/training in order to get a job? Depending of the purpose of the program other procedures may need to be put into place to track data required to be reported to the Department of Education. This should be understood by all parties before the program is offered to students.

As institutions look for more ways to increase tuition revenue and improve the bottom line, more and more programs are being created at institutions using new methods of delivery.

Pitfalls: The aid director is often the last to know that a new academic program (degree, associate degree, 100%, etc.) has been created. Often computer systems do not have a good means of clearly marking the type of program. Without this early warning system or procedures in place to notify the aid director of a new program prior to enrolling students in that program, students are often enrolled and receiving aid before the program has been evaluated for Title IV aid eligibility.

A Solution: Develop procedures to notify the Office of Financial Aid at the earliest stages of program development. Not all programs are eligible for financial aid and they do not need to be. However, before a program is open for student enrollment, students should be notified of the availability of financial aid. 
3.  Shared Institutional Responsibility - Information Disclosure

The Law: The Higher Education Opportunity Act, enacted August 14, 2008, reauthorized the Higher Education Act of 1965. 
Resource: National Post Secondary Education Cooperative: Information Required to be Disclosed under the Higher Education Act of 1965: Suggestions for Dissemination (http://nces.ed.gov/npec)  

HEOA requires that institutions make available to students, applicants, parents and others, comprehensive and accessible consumer information, including but certainly not limited to:



Academic Programs



Campus Security, Crime Statistics, Fire Safety



Computer Use and File Sharing

Cost of Attendance

Drug and Alcohol Abuse Prevention Programs



Facilities and Services for Students with Disabilities

Faculty

Graduation Rates

Graduation Rates for Scholarship Athletes

Intercollegiate Athletic Program

Job Placement Rates for Graduates

Privacy of Student Records




Retention Rates



Refund Policy



Student Diversity 



Textbook Information



Transfer Policies and Articulation Agreements



Withdrawal and Return of Federal Aid

The Problem: Because the disclosures are required by HEOA, the assumption may be that it is specifically a financial aid requirement and that the aid office is solely responsible for assuring compliance. While the information required to be disclosed includes the availability of student aid and financial aid policies and procedures, the scope involves every division, department and operation on campus. Much of the information may not, in fact, be available in a format that can be easily presented, or may not presently be available at all.  

A Solution: Notice of the requirement should be provided to everyone on campus and a group formed to clearly identify all required information that applies to the institution, which is presently responsible for the information, and in what format it presently exists. Information not presently available must be gathered. A common format should be developed and a common portal created and tested to assure that the information is accessible and easily understood. A process for responding to individual requests for information should be established and a procedure for reviewing and updating the information on a regular basis should be created. 
III.
STUDENT LOAN PROGRAMS

1.
Managing Direct Loan Funds 
Reference: Federal Student Aid Handbook, Volume 4, Chapter 2

All institutions participating in the federal Stafford Loan Program were required to make the transition to Direct Loans in year 2010, to be implemented no later than the 2010/11 award year. The transition resulted in schools assuming responsibility for processing and managing a significantly increased volume of federal student aid funds according to the rules and regulations that apply to campus based funds as well. Schools participating under the Advance Payment method (34 CFR 668.162) may draw down up to their initial authorization, based on what was disbursed to students in the previous award year, in anticipation of the new term’s disbursements. It is required that:

a. the funds must be deposited in a bank account “… federally insured or secured by collateral of value reasonably equivalent to the amount of FSA funds in the account.” (34 CFR 668.163)
b. the school disburse the funds to the student no later than three business days from receipt (34 CFR 668.162(b)(3))

c. a school that holds a excess cash balance in an amount of more than one percent of the total of federal funds for the prior year and may be required to reimburse DOE for costs incurred by the government while the institution held the excess funds. (34 CFR 668.58(c)) If a continuing problem is identified, a school may be subject to a fine or suspension or termination from one or more federal aid program. 

( WHAT DOES THIS MEAN FOR LEGAL COUNSEL?

A Consideration: Students who appear eligible at the time funds are claimed may cease to be eligible for disbursement by the time the funds are available. While the DL program draw down is not based on an individual student’s eligibility and funds can be disbursed to any eligible borrower, the school does not want to find itself with excess cash on hand.

A Solution: A measured draw down that pulls only what the financial aid office is confident it can disburse may mean that, at any given moment, disbursements may exceed cash on hand. A regular schedule for reviewing and comparing drawdown and disbursement totals together with a regular drawdown routine is advisable and careful coordination between the financial aid and student accounts operations is essential.

2. TILA Requirements
Final rules for private educational loans were published by the Federal Reserve Board on August 14, 2009. Institutions that are lenders or have a Preferred Lender Agreement for the provision of private educational loans were required to comply by August 14, 2010. These requirements are in addition to the Department of Educations required disclosures (34 CFR 601) Institutions that are lenders or have a preferred lender agreement (34 CFR 601.2(b)) are required to:

a. provide prospective borrowers with TILA disclosures 

b. inform students who wish to borrow from an institutional or private loan of the availability of Title IV loans and encourage them to consider that the terms of a federal loan might be more advantageous

c. provide a student applying for a loan with a self-certification form and with any available information that would assist the student to complete the form

The requirements do not apply to credit extended by the institution if the loan must be repaid in 90 days or less; or if there is no interest charged and the repayment period is one year or less. The requirements do apply to federal student loans that are not part of the Title IV student aid programs. HEA’s Nursing Student Loan is an example.

( WHAT DOES THIS MEAN FOR LEGAL COUNSEL?

A Problem: The disclosure requirements involve a substantial administrative burden for an institution’s financial aid office, one compounded if covered institutional loan programs are administered by an office other than the Aid Office. 
A Solution: All student loan programs, regardless of intent and provisions, should be reviewed in the context of the disclosure requirements. A record of all programs with an indication of whether or not the disclosures are required should be kept by the Aid Office for reference. An appropriate disclosure process should be developed for all covered programs and copies of required documents for each loan made provided to the Aid Office for a comprehensive record.

III.
COMPLIANCE PITFALLS AND ENFORCEMENT

A. Oversight and Enforcement Efforts

1. Types of Compliance Reviews Involving Federal Financial Aid Programs

a. Annual Title IV compliance audits

b. U.S. Department of Education program reviews

c. ED Office of Inspector General audits

d. Guaranty agency reviews (no more)

e. State education authorizing agency reviews

f. Accrediting agency reviews

g. OIG investigations

h. State Attorney General reviews (consumer protection)

i. Other federal agency reviews (e.g., U.S. Department of Veterans Affairs)

2. Compliance audits, ED program reviews, OIG audits – similarities

a. All evaluate compliance with Title IV requirements

b. All performed by outside experts

c. All based, in part, on review of sample of student files

d. All include review of institutional policies and procedures, financial aid records, fiscal office records, academic and admissions records

e. All may involve interviews of employees

f. All result in written reports of findings

g. All can result in assessment of monetary liabilities and other corrective actions

h. Any assessed liabilities can be appealed within ED

3. Compliance audits, ED program reviews, OIG audits – differences

a. Frequency

i. Compliance audits: annual, all institutions

ii. ED program reviews: irregular, but increasing

iii. OIG audits: rarer
b. Who conducts

i. Compliance audits: Independent CPA firm conducts; ED resolves

ii. ED program reviews: ED Title IV experts, usually from ED regional office

iii. OIG audits: ED OIG auditors (not necessarily full-time Title IV staff)

c. Cause

i. Compliance audits: Required by statute/regulation

ii. ED program reviews: Numerous, as specified in Higher Education Act and by ED practice, e.g.:

1. High student loan cohort default rates or high default rate dollar volume

2. Significant fluctuation in Title IV funds volume

3. Deficiencies reported by state authorizing agency or accrediting agency

4. High student withdrawal rate

5. Large number of compliance audit findings

6. Repeat findings from compliance audits or other reviews

7. Student or employee complaints

8. Referrals from or reports issued by state or accrediting agency

9. Adverse publicity

10. Deficiencies in reports/data submitted to ED

11. ED determines school poses significant risk of failing to comply with ED administrative capability or financial responsibility requirements

12. Random / luck of the draw

iii. OIG audits: ???

d. Duration

i. Compliance audits: intermittent, over few months

ii. ED program reviews: typically:

1. Two – four weeks advance notice

2. One – two weeks on site

3. Written report one – six months later

4. Then resolution

iii. OIG audits: irregular (very)

e. Scope of review

i. Compliance audits: A-133 auditing standards, with federal student financial aid compliance supplement

ii. ED program reviews: comprehensive or focused; see ED 2009 Program Review Guide (http://www.ifap.ed.gov/programrevguide/attachments/2009ProgramReviewGuide.pdf) 
iii. OIG audits: Usually more focused, but can be broad

B. Avoiding Federal Financial Aid Pitfalls from an Institutional Perspective

1. Key compliance tips

a. Have robust quality control procedures in place in the financial aid office and other key offices that intersect with financial aid funding requirements

b. Have an internal audit function that is capable of detecting shortcomings in financial aid compliance areas

c. As campus counsel, get to know the senior management of your financial aid office

d. Have a process for monitoring and staying on top of new ED and Title IV requirements


e. Have and follow a records retention policy that complies with Title IV requirements

f. Have periodic check-ups

2. Helpful references

a. Compliance audits and audited financial statements: 34 CFR 668.23 (http://edocket.access.gpo.gov/cfr_2010/julqtr/pdf/34cfr668.23.pdf)
b. Record retention and examination: 34 CFR 668.24 (http://edocket.access.gpo.gov/cfr_2010/julqtr/pdf/34cfr668.24.pdf)
c. Obligation of institutions and their third-party servicers to cooperate with auditors, program reviewers: 34 CFR 668.24(f) [read this one] ((http://edocket.access.gpo.gov/cfr_2010/julqtr/pdf/34cfr668.24.pdf)
d. Standards of administrative capability: 34 CFR 668.16 (http://edocket.access.gpo.gov/cfr_2010/julqtr/pdf/34cfr668.16.pdf)
e. Factors of financial responsibility: 34 CFR 668.15 (http://edocket.access.gpo.gov/cfr_2010/julqtr/pdf/34cfr668.15.pdf)
f. Maintaining and accounting for Title IV funds (includes accounting and internal control systems, financial records, standard of conduct): 34 CFR 668.163 (http://edocket.access.gpo.gov/cfr_2010/julqtr/pdf/34cfr668.163.pdf)
g. Appeal procedures for audit determinations and program review determinations: 34 CFR Subpart H (668.111 – 668.124) (http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=e060025efbf78f00caee2a79a05c5647&rgn=div6&view=text&node=34:3.1.3.1.34.8&idno=34)
h. B. Butner, “Limiting Liability from Program Reviews and Audits,” NASFAA Student Aid Transcript (http://www.dowlohnes.com/files/upload/Limiting%20Liability.PDF ) 
3. Most frequent findings from ED program reviews

a. Campus crime awareness requirements not met

b. Return of Title IV funds calculation errors

c. Return of Title IV funds made late

d. Loan entrance/exit counseling deficiencies

e. Account records inadequate and/or not reconciled

f. Information in student files missing or inconsistent

g. Satisfactory academic progress policy not adequately developed and/or monitored

h. Errors in verification of student application data

i. Student credit balance deficiencies

j. Lack of administrative capability

IV.
REGULATORY UPDATES

ED published a Final Rule on October 29, 2010 to take effect July 1, 2011 (with exceptions). This outline highlights the following new rules for: (1) misrepresentation, (2) incentive compensation, (3) state authorization, (4) High school diplomas, and (5) the definition of a credit hour. In addition, ED will be publishing final rules regarding gainful employment in the near future.

1. General

a. Development of proposed regulations: May 2009 – June 2010
b. Notice of proposed rulemaking: June 18, 2010; 75 Fed. Reg. 34806 – 34890 (http://www.ifap.ed.gov/fregisters/attachments/FR061810ProgramInterityIssuesNPRM.pdf)
c. Final regulations: October 29, 2010; 75 Fed. Reg. 66832 – 66975 (http://www.ifap.ed.gov/fregisters/attachments/FR102910Final.pdf)
d. Fourteen separate issues covered

i. Ability to benefit

ii. Definition of a credit hour

iii. Disbursement of funds

iv. Gainful employment

v. Incentive compensation

vi. Misrepresentation

vii. Repeated coursework

viii. Return of Title IV funds: attendance

ix. Return of Title IV funds rules defining “withdrawal”

x. Satisfactory academic progress

xi. State authorization

xii. Validity of high school diplomas

xiii. Verification of student data

xiv. Written agreements between institutions
e. ED “Dear Colleague Letters” issued to clarify new regulations:

i. DCL GEN 11-05 (March 17, 2011) (state authorization, incentive compensation, and misrepresentation) (http://www.ifap.ed.gov/dpcletters/attachments/GEN1105.pdf)
ii. DCL GEN 11-06 (March 18, 2011) (definition of a credit hour) (http://www.ifap.ed.gov/dpcletters/attachments/GEN1106.pdf)
iii. DCL GEN 11-08 (March 25, 2011) (ability to benefit) (http://www.ifap.ed.gov/dpcletters/attachments/GEN1108.pdf)
iv. DCL GEN 11-10 (April 20, 2011) (gainful employment) (http://www.ifap.ed.gov/dpcletters/attachments/GEN1110.pdf)
v. DCL GEN 11-11 (April 20, 2011) (state authorization – amended) (http://www.ifap.ed.gov/dpcletters/attachments/GEN1111.pdf)
2. Misrepresentation

a. Statute (not changing), 20 USC 1094(c)(3): “Upon determination, after reasonable opportunity for a hearing, that an eligible institution has engaged in substantial misrepresentation of the nature of its educational program, its financial charges, or the employability of its graduates, the Secretary may suspend or terminate the eligibility status for any or all programs under this [Title IV] of any otherwise eligible institution” (may also impose a civil penalty up to $27,500 for each misrepresentation)

b. Outgoing regulations, 34 CFR 668.71 – 668.75

i. Provide numerous examples of topics that come within each of the three areas covered by the statute

ii. Define “misrepresentation” and “substantial misrepresentation”

iii. Provide that ED may initiate a “Subpart G” proceeding to fine or limit, suspend or terminate the eligibility to participate in the Title IV programs of an institution that makes any “substantial misrepresentation” concerning the three named areas

iv. Definition of Misrepresentation: Any false, erroneous or misleading statement made by an institution to a student, prospective student, family of either, or ED

v. Definition of Substantial Misrepresentation: Any misrepresentation on which the person to whom it was made could reasonably be expected to rely, or has reasonably relied, to that person’s detriment

c. New regulations, 34 CFR 668.71 – 668.75

i. Do not revise definition of “substantial misrepresentation”

ii. Expand scope of what “misrepresentation” is

1. No longer just false, erroneous or misleading statements

2. Now will include “any statement that has the likelihood or tendency to deceive or confuse”

3. Also will include not just written statements, but “any communication made in writing, visually, orally, or through other means

iii. Expand list of specific misrepresentation statements

iv. Expand list of people/entities whose statements can constitute institutional misrepresentation

1. Institution itself

2. Any “representative” of the institution – including any employee, student, alumnus/a, or any other representative

a. New regulations will not extend to statements made by students through social media outlets. So, how about other ways?

3. Also, any “ineligible institution, organization, or person with whom the eligible institution has an agreement to provide educational programs, marketing, advertising, recruiting or admissions services”

v. Expand list of recipients to whom actionable misrepresentation can be made

1. All the recipients in the current regulations

2. Plus: an accrediting agency or state agency

3. Plus: “any member of the public”

vi. Expand ED’s options for sanctioning schools for substantial misrepresentation (beyond those authorized by the HEA)

1. Revoke institution’s Program Participation Agreement with ED

2. Impose limitations on institution’s participation in Title IV programs

3. Deny applications made by institution to ED

4. (Finally) Initiate proceeding against institution under Subpart G of regulations (fine, suspension, termination)

d. What does future hold


i. Increased frequency of fines and other actions by ED

ii. Increased frequency of lawsuits, including qui tam whistleblower suits by any party who claims to have heard a statement and relied on it (not just a false statement, but any statement that has a “tendency to confuse”)

(  WHAT DOES THIS MEAN FOR LEGAL COUNSEL?
Consider the following steps to take to prepare for ED enforcement:

a.
Review and tighten all written materials (catalogs, marketing materials, correspondence; including all materials in admissions office)

b.
Training/retraining of employees on what they can and cannot say to students, prospects, family members, and any member of the public
c.
Tighten requirements on third parties with whom institution contracts (e.g., advance approval of all written materials, scripts)
d. 
(With tongue only partially in cheek): Increase reserve funds to cover expected increase in number of complaints, fines, law suits

3. Incentive Compensation

a. Statute (not changing), 20 USC 1094(c)(3): “The institution will not provide any commission, bonus, or other incentive payment based directly or indirectly on success in securing enrollments or financial aid to any persons or entities engaged in any student recruiting or admission activities or in making decisions regarding the award of student financial assistance, except that this paragraph shall not apply to the recruitment of foreign students residing in foreign countries who are not eligible to receive Federal student assistance.” 

i. Language has not changed since 1992

b. Outgoing regulations, 34 CFR 668.14(b)(22)


i. Twelve “safe harbors” of permissible compensation arrangements

ii. Safe harbors include:

1. Compensation based on students successfully completing their educational program or one year of their program, whichever is shorter

2. Adjustments to salary, so long as not adjusted more than twice in a 12-month period, and adjustment not based solely on number of students recruited, admitted, enrolled or awarded financial aid

3. Applicability of compensation restrictions limited to employees who directly engage in student recruitment, admissions or awarding of financial aid, and their first-level, direct supervisors

c. New regulations, 34 CFR 668.14(b)(22)

i. All safe harbors repealed

ii. Four new definitions added – expansive in scope, very restrictive in effect -- of which key ones are:

1. “Commission, bonus or other incentive payment” defined as a sum of money or something of value paid or given to a person or entity for services rendered

2. “Securing enrollments” defined to include any activities for purpose of admission of students, or matriculation of students for any period of time (includes contact in any form with prospective students)

iii. Salary adjustments now may not be based “in any part,” “directly or indirectly” on success in enrolling students or other numeric measures (e.g., number of applications, interviews, retention, etc.)

iv. Graduation-based payments no longer allowed (rationale? ED says students can only graduate if they previously enrolled, and so graduation is related to enrollment)

v. Compensation restrictions now apply to employees who undertake the specified activities, plus “any higher level employee with responsibility for recruitment or admission of students” (or making decisions about awarding Title IV funds)


1. ED says college Presidents “could” come within scope

2. ED says athletic staff “are governed” by compensation restrictions

3. Others? Special focus recruiters?

4. Dear Colleague Letter GEN 11-05 attempts to clarify the scope of coverage in some regards

vi. New regulations confusing as to applicability of incentive compensation restrictions to institutions’ use of outside companies to assist with recruiting


1. Outgoing regulations permitted revenue-sharing between institution and outside company

2. New regulations unclear, and Dear Colleague Letter GEN 11-05 attempts to clarify

vii. ED clearly stated in the preamble commentary accompanying the new regulations that it does not intend to provide individual guidance to individual institutions

1. Why? ED says new regulations are “clear”

2. ED may issue broadly disseminated guidance, such as in ED’s Federal Student Aid Handbook or future Dear Colleague Letters

d. What does future hold


i. Uncertainty, probably for period of years, of exact boundaries of permissible compensation 

ii. Possibly, increased frequency of fines and other actions by ED

iii. Very likely, particularly for for-profit schools, increased frequency of lawsuits, including qui tam whistleblower suits – there have been at least two dozen such suits under incentive compensation regulations in the past, only a couple of which were against non-profit colleges – increased frequency of such suits for all sectors of institutions is likely

( WHAT DOES THIS MEAN FOR LEGAL COUNSEL?
Consider the following steps to address the incentive compensation regulations:

a. Determine, at your institution, which employees will be “covered employees” under the new regulations
b. Review (and revise as needed) the compensation plans for all “covered employees”
c. Train/retrain employees on permissible forms of compensation (e.g., no spot bonuses, gifts, etc. on impermissible grounds)
d.
Review (and revise as necessary) contracts with outside companies for any services related to recruitment, admissions or the awarding of financial aid funds

4. State Authorization (Federal Register October 29, 2010; Dear Colleague Letters GEN 11-05 and GEN 11-11)

a. New regulations define what constitutes state authorization of an institution to operate and grant certificates or degrees

i. Legal authorization is represented by a charter, constitution, license, or other document from a State agency
b. State authorization must include institution approval, institutional monitoring (including adverse action procedures), and a mechanism to receive and respond to complaints from the public
c. Distance education courses must be approved by the state(s) in which the student taking courses resides.

i. Dear Colleague Letter GEN 11-11 clarifies that “The Department will not initiate any action to establish repayment liabilities or limit student eligibility for distance education activities undertaken before July 1, 2014, so long as the institution is making good faith efforts to identify and obtain necessary State authorizations before that date.” 

ii. ED is working with “appropriate parties” to develop a comprehensive directory of State Distance Education requirements and will post to its website.

5. High School Diplomas (Federal Register October 29, 2010)
a. New regulations require institutions to develop and follow procedures to evaluate the validity of a student’s high school diploma if the institution or ED has reason to believe that the diploma is not valid
b. For 2011/2012, ED is asking first year undergraduate FAFSA on the Web applicants the name, city, and state of the high school they graduated from

i. All paper FAFSA applicants are asked this question

1. No skip logic!

ii. The data is included on the ISIR, but there are currently no data matches performed with the data

1. 2012-13 is to be determined

iii. There is no requirement for institutions to collect additional documentation

iv. There is no requirement for institutions to compare the ISIR information with information collected by Admissions
c. In cases where the validity of the high school diploma is in question

i. The institution must collect documentation, which may include

1. A copy of the high school diploma

2. Final high school transcript

3. Information from companies that evaluate foreign diplomas

ii. The institution’s decision is final

1. This includes situations where another institution accepted the high school diploma

2. ED will not intervene

6. Credit Hour (Federal Register October 29, 2010; Dear Colleague Letter GEN 11-06)

a. Credit hour definition

i. An institutionally established equivalency that reasonably approximates not less than

1. One hour of classroom or direct faculty instruction and a minimum of two hours out of class student work per week OR

2. Equivalent work for other academic activities as established by the school including laboratory work, internships, practica, and studio work

ii. Regulations create procedures that accrediting agencies must use to determine if an institution’s assignment of a credit hour is acceptable
b. A program is considered to be a clock hour program, and cannot be converted to credit hours, if

i. The program is required to measure student progress in clock hours when receiving federal or state approval or licensure to offer the program OR

ii. Completion of the clock hours is a requirement for graduates to apply for licensure or the authorization to practice the occupation that the student is intending to practice
c. The new clock-to-credit hour conversion formula is

i. One semester or trimester credit hour equals 37.5 clock hours

ii. One quarter credit hour equals 25 clock hours
d. Undergraduate nondegree credit hour programs must use new clock-to-credit hour conversion UNLESS

i. Each course in the program is fully acceptable to a degree program at the institution AND

ii. The institution can demonstrate that students enroll in, and graduate from, that degree program
e. Exception to the conversion formula: schools can use 30 semester/trimester hours to 1 credit hour or 20 quarter hours to 1 credit hour IF

i. The designated accrediting agency or State agency has not identified any deficiencies with the institution’s policies and procedures for determining credit hours AND

1. The institution’s student work outside of class combined with the clock hours of instruction meet the new conversion definition

7. Gainful Employment

a. Gainful Employment Reporting Requirements (Federal Register October 29, 2010, Dear Colleague Letter GEN 11-10)
i. Applies to nondegree/certificate programs at public/private nonprofit institutions

ii. Student disclosures to begin no later than July 1, 2011

iii. New Gainful Employment program reporting requirements

1. Must report new program to ED

2. For new programs beginning between July 1 and September 30, 2011

a. Report by July 1, 2011

3. For new programs beginning on or after October 1, 2011

a. Report at least 90 days prior to the begin date

iv. Institutions must annually submit information on students enrolled in programs leading to gainful employment in a recognized occupation

v. Reporting deadlines

1. By October 1, 2011

a. 2006-07 award year information if available

b. 2007-08, 2008-09, and 2009-10 award year information

2. 2010-11 information and beyond

a. No earlier than September 30 but no later than the date established by ED in the Federal Register
b. Gainful Employment Performance Metrics (Notice of Proposed Rulemaking, July 26. 2010)

i. ED received over 80,000 comments in regard to this NPRM. As a result, ED is taking additional time to read the comments and publish final rules that take the comments into account

V. 
SPECIAL TOPICS OF INTEREST

1.
Veterans Aid Programs

Student Benefits

In calculating a student’s eligibility for Title IV federal student aid, federal veterans education benefits (HEA Section 480(c)) are not reported as income or considered to be estimated financial assistance. Students with substantial benefits may be eligible for assistance from both the Pell Grant and Subsidized Loan programs if they would have been eligible without the benefits. The resource may, however, affect a student’s eligibility for other federal, for state and for institutional aid programs. 
The Problem: Benefits that are to be applied to the student’s direct educational expenses are paid to the institution and applied directly to the student’s account. The financial aid office may not be aware of the student’s eligibility or, if they are, of the specific amount of the benefit applied during the award year. Funds restricted to the same costs may all be credited to a student account, creating an application of payments problem and a potential over award prohibited by Title IV regulations.

A Solution: The institution’s Registrar, Student Accounts and Financial Aid operations should be included in a comprehensive process for certifying, receiving and applying benefits on behalf of an eligible student. Financial aid should be informed both at the time of certification of eligibility, a Registrar function, and at the time of receipt of funds by student accounts, of the student’s status.

2.
Yellow Ribbon Program

The Yellow Ribbon Program (38 USC 33) is unique among VA programs in that it provides the institution with an opportunity to enter into an agreement (38 USC 3317) to match the student’s benefits. The agreement requires that the institution specify the maximum number of students to whom they will provide assistance sorted by degree level and program within the institution. Entering into an agreement with the VA requires a review of the institution’s programs that are eligible for students with benefits, a review of the budget implications of providing assistance, and an understanding of the potential impact on enrollment

A Problem: An agreement to participate requires that academic programs, budget office, admission, registrar, financial aid and student accounts work together to create a seamless process for students and for the operations responsible for implementation. This involves creating relationships that may not presently exist. The outcome is subject to audit by the Veterans Administration during their annual visit and review.

A Solution: The agreement must be renewed annually and all parties should be part of the process for providing the information required; should receive a copy of the completed agreement; should be aware of the budget allocations and the number of students potentially eligible for each program; and should participate in the annual review of outcomes. A notice should go to financial aid upon certification of an individual student’s eligibility so that the institution’s award can be posted and any other aid adjusted as necessary. 

3.
Conflict of Interest – Restricted Aid Funds

Restricted student aid funds, provided by gifts to the institution, must be administered in a manner consistent with the institution’s responsibilities to the donor, applicable laws and the student aid applicant. There may be an inherent conflict between the institution’s development office, charged with raising funds for student assistance, and the aid office, responsible for administering the fund in compliance with written policies and procedures. 
A Problem: Development staff may accept a gift under terms and conditions that do not comply with policy and practical reality. The aid office often is informed only after the agreement has been made and the gift accepted and must then inform development that they are unable to administer it as designed. 
A Solution: The institution’s policies and procedures for student aid should be regularly communicated to the development office. An annual workshop for gifts officers, a template for a gift agreement, and examples of an agreement that meets all requirements can be provided. Gift officers working with a prospective donor should be able to approach the aid office early in the process to discuss acceptable alternatives to the conditions being discussed.   
4.
Non-employment Payments to Students

The Law: HEA of 1965, as amended, P.L. 89-329, Sec. 480 (J) Other Financial Assistance. Basically states that all “scholarships, grants, loans or other assistance known to the institution at the time the determination of the student’s need is made” are considered estimated financial assistance. Estimated financial assistance must be included as part of the student’s overall aid package when determining eligibility for federal aid programs.

The Problem: When campus decentralization gives individual academic or other units the authority to process payments directly to students, the aid office often does not know that students have received funds that must be included in their overall aid package. Academic units pay students for a variety of reasons: travel to conferences, reimbursement for mileage, hosting activities, stipends for research work. Payments to students fall into one of two categories: payment for services and other financial assistance. Things become more complicated when the graduate student is also an employee. The attached flowchart is a work in progress at the University of Michigan with the goal of identifying and categorizing all types of payments to students who may also be employees. In these cases, the unit must first determine if the payment was for something the student did as an employee or as a student.

A Solution: The first step is to make certain all units on campus understand the need to notify the aid office whenever a payment or reimbursement, other than payroll, is made to a student. Ideally, a way to prevent any payment (other than payroll) to a student outside the financial aid system should be put into place. If the payment is for a legitimate educational expense, often times adding the payment to the student’s aid award will have no adverse effect because the aid officer can offset the payment with an increase to the cost of attendance.

5.
Conflict of Interest Policies 

The Law: 34 CFR 668.14 (b)(27) In the case of an institution participating in a Title IV, HEA loan program, the institution—

(i) Will develop, publish, administer, and enforce a code of conduct with respect to loans made, insured or guaranteed under the Title IV, HEA loan programs in accordance with 34 CFR 601.21; and

(ii) Must inform its officers, employees, and agents with responsibilities with respect to loans made, insured or guaranteed under the Title IV, HEA loan programs annually of the provisions of the code required under paragraph (b)(27) of this section;

34 CFR 601.21 (a)(1) A covered institution that participates in a preferred lender arrangement must comply with the code of conduct requirements described in this section.

The Problem: Section 668.14 provides the regulations with which an institution must comply for the institution to be eligible to participate in federal student aid programs. Contrary to popular belief, these regulations do not apply to the aid office only. Many aid offices need assistance writing the conflict of interest policy and getting it distributed to the officers (and perhaps other employees) of the institution.

A Solution: The institution’s Office of General Counsel can offer to review or assist the aid office in writing the conflict of interest policy or amending the institution’s current policy to include the required elements of this regulation. A plan to annually notify all parties who have responsibilities, directly or indirectly, for loans to students should be developed, clearly stating who is responsible for notifying these persons as well as when and how it will be done.
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