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INTRODUCTION: 
 
Approximately fifteen million Americans have food allergies, and that number is increasing.[1]  As 
awareness of food allergies grows, so does the demand for colleges and universities to accommodate 
students with these allergies.  The demand is coming not just from students and parents; Congress and 
government agencies have broadened legal protections under the Americans with Disabilities Act (“ADA”) 
to include food allergies and other dietary issues.  Indeed, a 2012 settlement agreement between the 
Department of Justice (“DOJ”) and Lesley University suggests that institutions must adapt their approach 
to food allergy management by implementing procedures to help keep students with food allergies safe at 
campus dining establishments and to ensure that students with food allergies have a dining experience 
comparable to that of their peers. 
 
This NACUANOTE will first address the applicability of the ADA to food allergies.  It will then discuss the 
ADA’s application to food on campus, providing an overview of Lesley University’s settlement with the 
DOJ.  Finally, it will analyze the effect of that agreement on colleges and universities and provide 
recommendations.     
 

DISCUSSION: 
 
The Americans with Disabilities Act and the Effect of the 2008 Amendments 
 
Title III of the ADA states:  
 

No individual shall be discriminated against on the basis of disability in the full and equal 
enjoyment of the goods, services, facilities, privileges, advantages, or accommodations of any 
place of public accommodation . . . .[2]  
 

Colleges and universities are considered places of public accommodation under the ADA,[3] and 
therefore must make reasonable accommodations to provide full and equal access to the services or 
programs they offer.  

A person has a “disability” within the meaning of the ADA if that person (1) demonstrates “a physical or 
mental impairment that substantially limits one or more of the major life activities of the individual”; (2) has 
“a record of such an impairment”; or (3) is “regarded as having such an impairment.”[4]  In response to a 



series of Supreme Court decisions that were widely seen as limiting the scope of coverage under these 
three prongs of the ADA, President George W. Bush in 2008 signed into law the ADA Amendments Act 
(“ADAAA”), which overturned those cases and greatly expanded the protections afforded by the ADA.[5]   
 
Among other changes, the ADAAA broadened the definition of “substantially limits” to mean whether a 
person’s ability to perform a major life activity or bodily function is limited when compared to that of “most 
people in the general population.”[6]  Under the definition of “major life activities,” which already included 
eating and learning, the ADAAA also added major bodily functions such as those of the digestive, bowel, 
bladder, neurological, and respiratory systems.[7]  Furthermore, the ADAAA specified that “[a]n 
impairment that is episodic or in remission is a disability [under the ADA] if it would substantially limit a 
major life activity when active.”[8]   
 
Federal courts have yet to address whether the ADAAA calls into question the 1999 Eighth Circuit 
decision in Land v. Baptist Medical Center, which has stood for many years as the seminal case 
regarding whether people with food allergies are protected under the ADA.  In Land, the Eighth Circuit 
held that a child with a peanut allergy was not “substantially limited” in her ability to eat and breathe and 
was thus not disabled under the ADA. [9]  Since Land, the Ninth Circuit commented on the possibility of 
whether the ADA may be expanded to cover food allergies, but only in dicta.  In Fraser v. Goodale, the 
Ninth Circuit postulated that while someone who cannot eat chocolate cake is not limited in a major life 
activity because the act of eating chocolate cake is not a major life activity, a more severe allergy, such 
as a peanut allergy, could be treated differently because many foods besides peanuts have trace 
amounts of peanuts and can cause an adverse reaction. [10]   
 
Land remains good law, but, according to DOJ guidance, some food allergies may be protected under the 
ADAAA depending on the severity of the allergy.  Students “with more significant or severe responses to 
certain foods”—such as difficulty swallowing and breathing, asthma, or anaphylactic shock—may be 
recognized as having a disability as defined by the ADA because certain food allergies may substantially 
limit major life activities like eating, and may affect the major bodily functions of the immune, digestive, 
bowel, and neurological systems.[11]  Determinations as to whether a student’s food allergies constitute a 
disability are to be made on a case-by-case basis;[12] however, given the 2008 amendments, courts and 
other administrative agencies would seem more likely to consider serious food allergies a disability under 
the ADA.  
 
Application to Food on Campus: Lesley University Settlement Agreement[13] 
 
In light of the ADA’s expansion, what will be expected of colleges and universities that provide meals to 
students?  As courts have not yet addressed whether food allergies are covered under the ADAAA, the 
recent Lesley University settlement is instructive.  The DOJ initiated the investigation after receiving a 
complaint that the school’s mandatory meal plan did not provide sufficient gluten-free alternatives and 
that the school did not reasonably accommodate the needs of students with gluten-free diets by excusing 
them from the meal plan or providing them with a reasonable alternative.  The complaint alleged that all 
students living on campus had to purchase a meal plan even though some students with allergies or 
celiac disease could not eat the food provided through the meal plan without suffering adverse health 
consequences.[14]  
 
The DOJ stated that celiac disease[15] and severe allergic reactions—which may result in difficulty 
swallowing, breathing, and anaphylaxis—may be covered disabilities under the ADA because they affect 
the major life activity of eating and the major bodily functions of the immune, digestive, bowel, respiratory 
and neurological systems.[16]  The DOJ considered Lesley University’s initial implementation of its 
accommodation procedures to be deficient,[17] but because the University agreed to improve its 
procedures and provide accommodations to students with food allergies and similar disorders, the DOJ 
entered a voluntary settlement agreement (“Agreement”).[18]  
 
 
 
 



Under the Agreement, Lesley University agreed to continue to take several actions, including: 
 

• Provide “nutritionally comparable” hot and cold gluten- and allergen-free meals to students with 
celiac disease and food allergies;  

• Take reasonable steps to avoid cross-contamination of the allergen-free food, including preparing 
such meals in a dedicated space in its main dining hall;  

• Allow students with celiac disease or other food allergies to pre-order meals made without gluten 
or specific allergens and serve them at one of the dining halls or campus food eateries; 

• Provide students with food allergies a separate area to store and heat up food; and  
• Exempt certain students from the mandatory meal plan as a form of reasonable 

accommodation.[19]  
 
As illustrated by the terms above, excusing students from a mandatory meal plan may be a reasonable 
accommodation, but the ADA encourages public entities to not “unjustifiably” segregate individuals with 
disabilities from those without disabilities.[20]  Therefore, universities should make an effort to ensure that 
students with food allergies are able to participate in the social experience of congregating in the dining 
hall to the extent that reasonable accommodations can make that possible.   
 
Effect of Lesley University Settlement Agreement on Colleges and Universities 
 
The Lesley Agreement only represents a settlement between the DOJ and one institution.  It does not 
constitute binding legal authority as applied to other colleges and universities, but it can serve as an 
instructive document for explaining what the DOJ is concerned about and what other institutions might 
consider when reviewing their own policies.  A smaller campus, such as Lesley University, may be more 
limited in providing modifications if doing so would fundamentally alter the nature of its facilities.  Larger 
campuses may have more physical space and resources but face other difficulties in accommodating a 
larger student body with food allergies.  While the Agreement is instructive, each institution needs to 
carefully evaluate its own policies, procedures, limitations, and capabilities.  
 
Importantly, the Agreement identified all severe food allergies as possible disabilities, creating a broad 
new set of potential accommodation obligations for institutions.[21]  Especially as food allergies become 
more prevalent, accommodation of each type of allergy to the extent set forth in the Agreement may be 
difficult to achieve in a campus community dining environment.  According to the Agreement and food 
allergy experts, gluten-free and allergen-free dining requires not only providing students with appropriate 
foods, but also preventing cross-contamination.[22]   Therefore, in addition to the cost of providing 
allergen-free food alternatives, many institutions may have trouble finding the physical space needed to 
separately store and prepare foods.  
 
Notably, however, the DOJ’s Q&A guidance document that accompanies the Agreement clarifies that not 
all places of public accommodation that serve food have to provide gluten-free or allergen-free food.  It is 
at least partly because Lesley University’s meal plan was mandatory for all students living on campus that 
the ADA required reasonable modifications to the plan.[23]  Furthermore, institutions may be exempt from 
these requirements if compliance with the ADA would not be “readily achievable”[24] or if it would 
“fundamentally alter the nature of the goods, services, facilities, privileges, advantages or 
accommodations.”[25]  However, it might be challenging for an institution serving food to persuade the 
DOJ or the courts that accommodating individuals with food allergies would fundamentally alter the nature 
of their services or would be prohibitively expensive.   
 
Practical Steps Colleges and Universities Can Take 
 
Based upon the above, institutions that offer food–especially those with mandatory dining programs–
should:   
 

1. Enable enrolling students to identify and document food allergies for which they want to seek 
accommodations after admission but before they arrive on campus.    



2. Identify a core team of staff in health services, dining services (including outside food vendors if 
dining services are contracted out), residence life, and campus disability services to work with 
students to establish a food allergy management plan.  

3. Evaluate the feasibility of providing allergen-free food options, including pre-order or delivery 
options, as well as storing and preparing such food in a separate physical space to avoid cross-
contamination.   

4. Educate dining staff about food allergies and train them to handle requests for food alternatives, 
respond to questions about food ingredients, and refer students to disability services, when 
appropriate.[26]   

5. Evaluate the wording of posted warnings for students about the use of allergens in dining halls 
and campus food eateries and provide information on websites about who to contact to request 
accommodations.   

6. Review contracts and leases with food service providers to ensure compliance with acceptable 
disability-related practices, such as the accommodations listed in the Lesley University settlement 
agreement.   

7. Train residence hall advisors and staff on ADA requirements and ensure they are able to refer 
students to appropriate services on campus if issues regarding food allergies arise. As part of 
general training, residence hall staff should be aware of when and how to contact emergency 
services.  

8. Stay informed of regulatory changes, including changes that could affect the standards for 
classifying and labeling foods.  

 
Other Issues:  
 
Can a University Charge a Student for Food Allergy Accommodations? 
 
The regulations implementing the ADA prohibit a public entity from imposing a surcharge on an individual 
with a disability to cover the costs of accommodations required by the ADA.[27]  In 2011, the Department 
of Education’s Office for Civil Rights (“OCR”) investigated the State University of New York at Potsdam 
after it received a complaint from a disabled student who had to pay a higher rate for her dormitory room 
because she was allowed to live in a double room without a roommate as an accommodation for her 
disability.[28]  OCR found that charging the student more for her dormitory room was a violation of the 
ADA because it was a necessary accommodation for her, rather than a mere student preference.[29]  
Even though this decision involved housing accommodations, the reasoning would appear to apply 
equally to accommodations for food allergies.  Therefore, if an accommodation for a food allergy is seen 
as “necessary” instead of merely an agreement to do something extra for a student, any additional charge 
imposed by the institution could run afoul of the ADA.       
 
Is a University Required to Train Staff to Administer EpiPens or Other Emergency Medical Treatment? 
 
The ADA and its regulations do not address the issue of EpiPens in the university setting, nor is there any 
case law on point.  In 1997, the Department of Justice entered a settlement agreement with the La Petite 
Academy, a large chain of daycare centers, which required La Petite to train its staff in the use of and to 
administer EpiPens as needed.[30]  While this agreement did not address post-secondary settings, the 
ADA’s requirements do distinguish significantly between primary and secondary schools as compared to 
post-secondary schools.  Under Title II of the ADA, for example, elementary and secondary schools are 
“required to provide many services and aids of a personal nature to students with disabilities,” but 
postsecondary schools “are no longer required to provide aids, devices, or services of a personal 
nature.”[31]  Postsecondary schools are not required to provide personal attendants to students with 
disabilities.[32]  Training university staff and requiring them to administer EpiPens would arguably be 
similar to providing a student with personal services or a personal care attendant to stay safe, which is 
not required under the ADA.   
 
Moreover, there is a risk of having non-medical staff incorrectly administer, or fail to administer, an 
EpiPen or other emergency treatment, exposing the campus to tragedy and legal claims.  Lacking any 
case authority or persuasive guidance to the contrary, it is reasonable for an institution to expect that 



students with food allergies will assume responsibility for self-care and come to campus with adequate 
training to know what foods to avoid, how to identify symptoms, and how to administer shots or other 
treatment at appropriate times.       
   
Can a Student Living in an “Allergy and Pet Free Dormitory” Insist on Introducing a Peanut-Sniffing Dog 
or a Coma-Sensing Dog as a Life-Saving Accommodation?  
 
A student’s right to have a peanut-sniffing dog or a coma-sensing dog will depend on (1) whether the 
student’s food allergy is considered a disability under the ADA; and (2) whether such a dog would be 
considered to be a service animal.  A disabled individual’s right to a service animal depends on the type 
of animal, the function that the animal performs, and the setting in which the right is asserted.  Under the 
Rehabilitation Act, the ADA, and the Fair Housing Amendments Act (FHAA), students have the right to a 
service animal.[33]  Under the 2010 ADA regulations, a “service animal” is defined as “any dog that is 
individually trained to do work or perform tasks for the benefit of an individual with a disability, including a 
physical, sensory, psychiatric, intellectual, or other mental disability.”[34] A service animal must be 
“trained to respond to the individual’s needs”; it must be able to both recognize and respond to 
episodes.[35] 
 
Under the FHAA, the obligation to make reasonable accommodations may include making an exception 
to a “no-pets” policy for people with disabilities to use and live with a service animal.[36]  However, a 
housing provider must make such an exception only if (1) the person seeking to use and live with the 
animal has a disability under the ADA; and (2) the person has a disability-related need for an assistance 
animal.[37]  Accordingly, the student would first need to establish that his food allergy was a disability 
under the ADA.  The request could be denied, though, if (1) the specific assistance animal poses a direct 
threat to the health or safety of others that cannot be reduced or eliminated by another reasonable 
accommodation, or (2) the specific assistance animal would cause substantial physical damage to the 
property of others that cannot be reduced or eliminated by another reasonable accommodation.[38] 
  
Institutions that are able to accommodate such requests are well advised to do so, but bringing a service 
animal into an allergy and pet-free dormitory (where such students often reside already) can pose a direct 
threat to the health or safety of others with pet allergies who have requested to live in such a dormitory.  
Balancing rights and responsibilities in this situation can be challenging.  Institutions are well advised to 
establish reasonable guidelines outlining how such requests will be handled. For example, a student with 
a food allergy living in an allergy and pet-free dormitory could not insist on having a peanut-sniffing or 
coma-sensing dog in the dormitory because, even if the student’s allergy were considered a disability 
under the ADA, the animal would likely pose a serious health risk to the other students living in the dorm.  
However, if the institution were able to place the student in a pet-viable dorm, such an option could be 
made available, and the student requesting a new and additional accommodation could be the one 
expected to move.  
 
CONCLUSION: 
 
In the wake of the Lesley University settlement agreement, and as requests from the number of people 
with food allergies grows, colleges and universities should expect to  be confronted with  these issues 
more frequently.  Campus counsel and disability service administrators should review applicable laws and 
campus policies to establish a solid infrastructure for dealing with food allergy accommodation requests.  
The key will be evaluating what is feasible for your campus now and adapting your campus efficiently and 
economically in the future.  
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