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I. INTRODUCTION 

Like it or not, institutional “compliance,” a component of overall risk management efforts, has become a necessary point of focus on college campuses. As legal counsel to higher education institutions, we all address legal compliance issues that arise day to day, and a significant portion of our work, particularly for in-house counsel, likely involves identifying and addressing areas of high risk in pro-active ways. For small institutions with limited financial resources (and this includes most of us in today’s economy) and/or limited access to legal counsel, the notion of establishing a “compliance program” can be daunting, to say the least. 
Beyond finances and staffing issues, however, is the common thread of decentralized decision making at small institutions, which creates particular challenges in this area. At W&L (1750 UG students, 400 Law students, 838 full-time employees of whom 284 are faculty), we have no office of compliance, no internal auditor or risk manager, so our office, with the sanction of the Board of Trustees, is spearheading campus-wide strategies to address the significant increase in federal requirements and expectations of our insurers, rating agencies, state Attorney General, and donors/alumni.

This paper will endeavor to provide a framework for counsel involved in campus efforts to structure a compliance program or, more likely, simply provide a more formal, documented approach to existing compliance efforts. A compliance program does not have to be, indeed should not be, something that operates independent of ongoing campus operations; rather, an approach to assessing campus operations in light of legal and other best practices obligations imposed on our institutions.

Breathe . . . 

II. HOW AND WHERE TO BEGIN? (BABY STEPS)
· Identify high risk areas – what keeps Counsel, the President’s Cabinet, and/or the Audit Subcommittee of your Board up at night?

· What types of risks are specific to your institution’s unique programs?

· What existing structures, strategies, and personnel are in place and tasked with addressing those risks? Are those working - - do you have accountability, enforcement, and ownership of those risk management efforts with your current approach?

· If not, look at various models to see what works best for your campus - - what is realistic in terms of culture, staffing, and finances.

III. VARIOUS STRUCTURES/MODELS OF COMPLIANCE PROGRAMS AND RELEVANT CONSIDERATIONS

· Centralized, Independent Compliance Officer: (U. Minn., U. Texas). 
Single university- or system-wide Compliance Officer (“CO”) reporting directly to Audit Subcommittee or President. Various administrators and committees are generally designated as compliance liaisons or facilitators with the CO. This model is used at many large institutions. (Independence can be a good thing – no fox guarding the hen house - - but CO may not be aware of operational realities that need to be considered in implementing compliance measures.)

· Decentralized, Interdependent Compliance Officers: (Harvard). 
This model uses Compliance Officers that are a part of the administrative structure of the institution (e.g., compliance office within a medical school or research center). These COs often report to central audit or legal office or other university compliance personnel.

· Centralized, Interdependent Compliance Officer and Committee: (Princeton, DePaul). 
Designated Institutional Compliance Director (sometimes existing audit official) PLUS Compliance Committee. Committee includes representatives of key functional/risk areas (e.g., HR, Business Operations, Grants, Athletics, etc.) (Depending on degree to which committee members accept ownership of compliance programs, this approach can be helpful in getting buy-in from constituents; Institutional Compliance Director can add the component of day-to-day monitoring and other ongoing activities.)

· Decentralized Without Designated Compliance Officers: (Baylor). 
Compliance responsibilities assigned to various Deans, Directors, Committees, etc. with oversight in OGC, Audit, etc. (This “stealth” approach is a means of compliance and is certainly in effect at many campuses, so it should be considered carefully in terms of how well it works before adopting a more formal program.)

· Legal Office as Compliance Office. 

(Certainly brings accountability and increased application of attorney/client privilege, but ripe for conflict of interest concerns.)

See a good discussion of pros and cons of some of these models in the NACUA 2008 Annual Conference Outline, “Compliance: A Practical Protocol for the Entire Campus (and Beyond . . .)” by Thomas A. Butcher and William R. Kauffman.

Things to Consider as You Weigh Various Models of Compliance:

· Need Governing Board and President to buy into the importance and benefit of formalized compliance initiatives. Can you show them the benefits of adopting new/different compliance strategies - - the risks of not doing so? (e.g., penalties imposed on the institution for non-compliance with a regulatory requirement, outside counsel fees necessitated by litigation, etc.) 
· Consider your campus culture and the governing approach that your Board and President are comfortable with - - be careful of proposing a square peg for a round hole. For example, W&L has an active and highly valued tradition of “shared governance” vs. “directives” from those not familiar with operational reality and institutional history (probably familiar to most of us, eh?)

· Role of OGC, Risk Manager, Internal Audit in the process.

· If it ain’t broke, don’t fix it! Use effective existing offices, committees, strategies - - just document them. Don’t create new systems and levels of bureaucracy if you don’t need them.

IV. WASHINGTON AND LEE’S COMPLIANCE STRUCTURE

· Before implementing a more formalized structure, W&L had mixed approaches in place; primarily “stealth” with General Counsel’s office taking the lead. Some designated officers or committees were in place for specific risks (e.g., Director of Environmental Health and Safety, Information Security Program Committee, Institutional Review Board, etc.) Some ad hoc committees and working groups were in place for other specific compliance-oriented projects (e.g., Information Technology Security Working Group).
· W&L elected to formalize its compliance structure through a compliance matrix program, modeled primarily on Stanford’s program (http://institutionalcompliance.stanford.edu). This structure involves a decentralized matrix of University offices and administrators assigned responsibility for specific compliance areas, coordinated and supported by the Office of General Counsel as a resource for all operational areas. In most cases, the offices and administrators were already the point people for the particular areas, but just not assigned formal responsibility for them.
· Program Components include: 
· Compliance areas to be addressed (clusters of laws, high risks, grant/contract requirements, etc.) (e.g., Student Financial Aid)
· Cognizant Policy Office (member of President’s Council with overall responsibility for the compliance area) (e.g., Dean of Admissions and Financial Aid)
· Functionally Responsible Office(s) and Officer(s) (e.g., Financial Aid Director) - - these are designated as Compliance Partners
· It may be helpful to take a look at the current W&L Compliance Matrix to see how we’ve identified areas of risk and compliance obligations and those responsible for them. (http://counsel.wlu.edu/policy/Chart.of.Compliance.Areas.pdf)
· The Compliance Matrix Program allows for formal institutional coordination of compliance efforts with input of those functionally responsible for day-to-day activities and input from legal counsel.
· The General Counsel’s office advises President and President’s Council on a periodic basis (at least quarterly) of compliance programming updates and reports to Audit Subcommittee at each Board meeting and otherwise as necessary.
V. AFFORDABLE, EFFECTIVE IMPLEMENTATION STRATEGIES

· At W&L, we have found that the most effective means of getting buy-in and cooperation for compliance initiatives is to seek feedback and input upfront from those compliance partners who work day-to-day in the various compliance areas. If campus constituents feel they have been a part of the process and that their functional concerns and needs have been taken into account, they are much more likely to take ownership of the process and be accountable for implementation. For example, with our compliance calendars (see http://tinyurl.com/ye4jusx), we sent proposed calendars to all departments to make sure the reporting obligations we were listing were applicable to them, to ask them for other obligations that they were aware of, etc.
· Use any and every opportunity to build relationships with your compliance partners (whether formally designated or not). The more people realize that you will work with them to address compliance issues in a “can do” way, rather than an obstructionist way, the more likely they are to come to counsel and acknowledge a compliance gap that needs to be addressed.
· Use technology as a compliance tool. Provide departments with compliance checklists and other “How To” guidance, and/or point them to other agency and institutional websites with helpful compliance resources for particular topics (e.g., Department of Labor, IRS, etc.). You can also use technology to develop internal online risk assessments that departments can complete on their own schedule and submit to counsel’s office to try and protect the contents with attorney-client privilege (e.g., information security practices for the handling of financial and other personally identifiable information). 
· The Washington and Lee University Office of General Counsel has developed a Compliance Worksheet Template to record ongoing institutional compliance efforts in the various compliance areas (http://tinyurl.com/ycwu73b). This could be used by counsel at institutions with no formal compliance structures in place as part of their ongoing work with administrators responsible for campus operations in high risk areas.
· Don’t assume that outsourcing compliance is never the most affordable and effective way to go. It may make a lot more sense to outsource particularly complex areas of compliance, for example, employee benefits compliance, than to try and manage it with in-house personnel and outside counsel. Join a consortium of institutions to get reduced rates for compliance assistance. 
· See tools and strategies for risk assessment and implementing compliance referenced in other specific compliance area session materials, as well as those provided in the materials for Session 12 (Compliance Calendars and other Compliance Tools).
VI. RESOURCES

· Take advantage of good compliance networks and resources, starting with our wonderful NACUANET. Other good networks and resources include (just a very few of the many out there):
· UCOMPLIANCE@lists.umn.edu - - this is a good listserv for university compliance officers and counsel. Send an email to Carol Balthazor at cbalthaz@umn.edu and she can add you to the listserv.
· University Risk Management and Insurance Association - - this is a good organization with its own listserv that can provide helpful contacts and resources on various compliance issues. On the web at https://www.urmia.org/urmia.cfm. 
· United Educators - - UE has many helpful resources and programs on compliance obligations and overall risk management strategies. On the web at https://www.ue.org/home.aspx.

· W&L Office of General Counsel: http://counsel.wlu.edu/policy/
· Catholic University Compliance Pages (compliance responsibilities by job title/subject area): http://compliance.cua.edu 
· University of Texas Compliance Program: http://utsystem.edu/compliance/
· University of Minnesota Institutional Compliance Program: http://www.instcomp.umn.edu/about.html
· Stanford University Compliance Initiative: http://institutionalcompliance.stanford.edu/
· Princeton University Compliance Program: www.princeton.edu/compliance/initiative.html
· DePaul University Compliance Program: http://compliance.depaul.edu/
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