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I.
INTRODUCTION – IT’S ALL ABOUT COST AND OWNERSHIP


The University of North Carolina at Greensboro (UNCG) probably doesn’t fit the definition of a “smaller institution” as we have an FTE of over 17,800 students and more than 2500 employees.  However, UNCG does have a limited budget for compliance…essentially zero for any type of coordinated effort.  Because no other UNC system school
 has a centralized compliance office, there has been no real administrative enthusiasm at upper levels to incur the cost of creating such a program here.  That’s not to say that administrators aren’t concerned about compliance or that UNCG doesn’t do compliance, but our “program” falls squarely within the “stealth” model described in Jennifer Kirkland’s companion paper, i.e., decentralized with no designated compliance coordinator. 

In this paper the term “compliance coordinator” is used to denote an individual, office or committee who has central responsibility and authority for overseeing University-wide compliance efforts.  That term is distinguished from the term “compliance officer” which is used in this paper to denote individuals or entities that have front line responsibility for regulatory compliance in specific areas such as research, OSHA, financial aid, etc. 

My concern as general counsel was (and continues to be) that there are many regulatory areas that do not have a designated compliance officer.  An example of this is FERPA.  Everybody is responsible for complying with FERPA, but no one takes ownership of it on a university-wide basis to ensure that everyone is properly trained, understands their responsibility and knows where to go for guidance.  There are also examples of certain reporting requirements that do not fall neatly within any of UNCG’s existing divisions or units, e.g., the drug free workplace act.  We had cases of reports falling through the cracks and were simply lucky that we didn’t end up with a fine or other regulatory action when we were unable to produce the report when a federal entity asked for it. Whenever I would advocate for creation of a compliance coordinator, my experience was that administrators were more concerned about areas of greatest risk and I was often asked, “Which regulations do we have to worry about most?”  I found that to be a difficult question to answer as I tried to explain that the one we needed to worry about most was the one we weren’t in compliance with when a particular federal or state agency decides to audit us.
This is not a case of administration being unconcerned about compliance, rather, ITS ALL ABOUT COST AND OWNERSHIP.  So the question became, how do we get a handle on this without incurring huge cost?  This paper will describe how we’ve tried to do that at UNCG (Emphasis intentional).

II.
STEP ONE – THE COMPLIANCE SURVEY

My office was tasked with the job of “doing something” about this issue since I was the one who kept raising the concern.  It seemed to me that the first step ought to be to find out what people were doing in their respective areas.  My purpose was threefold.  

1.
Catalog compliance activities on campus

2.
Gauge awareness of compliance responsibilities in functional areas.
3.
Determine specifically who was taking responsibility for compliance

We went about that task by creating a “Compliance Survey” that was sent to every department on campus.  A copy of our survey instrument is attached.  We wanted to keep it as short and simple as possible.  To that end, we asked the following three questions:

1.  Please identify the relevant federal and/or state law(s), rules or regulations (if any) that your office or department is required to observe.  (E.G. HIPAA, FERPA, etc.)

2.
With respect to the information provided in question 1. is your office or department required to prepare periodic reports or otherwise document compliance?   If so, please attach a copy of the latest report your office prepared and/or describe the documentation you are required to keep.  (If the report or documentation is voluminous, please contact us first.  We may decide to come to your office and look at it in lieu of receiving a copy

3.
Please identify personnel responsible for compliance and reporting within your division or department.  List their name and the area(s) of compliance for which they are responsible
Departments were given ample time (several weeks) to complete the survey and get the results back to us.  

III. 
STEP TWO – ANALYSIS OF SURVEY RESULTS
We received completed surveys from 57 offices.    Those offices reported having compliance responsibilities for a total of 161 separate federal and state laws and regulations and 21 policies.  It was no great surprise that the most frequently listed laws were FERPA, HIPAA, ADA, Human Subjects Research and Chapter 116 of the North Carolina General Statutes (the State statutes governing the UNC system).  However, other statutes and regulations were mentioned 269 times.  The following chart shows the percentage of units reporting compliance with the most frequently mentioned laws.
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The survey results indicated several important facts.  First, the sheer number of different laws that the units were aware of is enormous – 161.  Second, despite that large number, it was clear that there are many other laws that units were either not aware of or simply neglected to report.  The benchmark we used was Catholic University’s listing of federal laws applicable to institutions of higher education. Over 330 different federal laws and regulations are included in Catholic University’s list.

Several factors likely accounted for the difference between our reported number and Catholic University’s listing.  First, the Catholic University list is much more comprehensive than what we are reporting.  For instance, the Catholic University list details individual titles of the Civil Rights Act and Higher Education Act, where we lumped all into one category.  It also lists all the federal loan programs where we would lump those under Higher Education Act.  The Catholic University list also includes laws that amend other laws.  For instance, the American Jobs Creation Act amends the Internal Revenue Code.  Our respondents just listed the “Internal Revenue Code”.

A second factor is that we believe some offices simply neglected to list certain laws even though we know that they are aware of them.  The prime example of this is that several Student Affairs offices failed to mention FERPA.  We have provided extensive training to those offices over the years about FERPA and we are certain that they are, in fact, aware of and in compliance with it.  However, this phenomenon illustrates the fact that in many cases there is no “ownership” of the compliance responsibility in terms of ongoing monitoring or for making sure that newcomers are aware of the regulations.  Remember, ITS ALL ABOUT COST AND OWNERSHIP.


A third factor might simply have been lack of knowledge and awareness.  However, it was impossible for us to accurately gauge the extent of such ignorance based on the survey results.  The only way to accomplish that would be to conduct a compliance audit consisting of the following steps:


1.
Determine what activities each office is pursuing.


2.
Determine what laws and regulations cover those activities.


3.
Interview the members of each office to determine whether they are aware 

of and are complying with those requirements.

We concluded that while there are a huge number of laws and regulatory requirements being addressed by campus offices, it appeared that there were many requirements that were falling through the cracks.  Although we felt confident that those laws having the broadest application (e.g. FERPA) were being observed, there was no absolute assurance of that assumption’s accuracy.  The only way to obtain such assurance would be through the comprehensive compliance audit mentioned above.  However such an audit is a major undertaking and requires more than just a general knowledge of the law of higher education.  


Short of creating a centralized compliance office, we suggested that one possibility would be to have each unit designate a person to be its compliance officer.  That person would be responsible for (1) determining what laws and regulations apply to his or her unit’s activities and (2) recommending appropriate training and implementation measures.  The University Counsel’s office would be available to consult with and advise those designated compliance officers.  That recommendation was not adopted.


We strongly advised against putting the compliance function in the University Counsel’s office because it creates a potential conflict of interest for our office in that we would have to be the University’s compliance “cop” while at the same time providing defense to those who failed to comply.  Another negative impact might be that people would be inclined to hide information from us.

IV. 
STEP THREE – CREATION OF A COMPLIANCE CALENDAR

Given the lack of resources to do a compliance audit or to fund a compliance coordinator, the decision was to create a UNCG specific compliance calendar modeled after Catholic University’s with the added feature of identifying ownership.  In some cases ownership would be shared, but at least there would be a record of that.  My office took responsibility for creating the draft and sending it out to all of our units for feedback.  Some units readily accepted ownership while others respectfully declined the opportunity.  We then published the Compliance Calendar on the University Counsel web page where it continues to be maintained by my office.  See, http://www.uncg.edu/ucn/compliance/
V.
NEXT STEPS – HOLDING THEIR FEET TO THE FIRE

Having a compliance calendar is one thing.  Getting people to pay attention to it is quite another.  What we know that we need to do is to provide gentle reminders to compliance owners that either a report is coming due or just to check in to see that all is well.  We have yet to implement this step.  The Catch 22 here is that by implementing that step my office travels further down the road to perdition,  becoming the de facto compliance coordinator.  

It is also important to note that the Compliance Calendar is only a partial solution. The Calendar only identifies reporting requirements.  It does not identify ongoing compliance responsibilities per se. This is still a question that needs to be addressed.  Responsibility is distributed throughout the campus and we still don’t have any centralized ownership or oversight.

VI.
CONCLUSION - ITS STILL ALL ABOUT COST AND OWERNSHIP


The “solution” we’ve implemented at UNCG to our compliance needs is partial at best.  But, given the lack of money for a compliance coordinator, it is the best we have been able to do so far. My hope is that we can at least show that we are making good faith efforts to meet our compliance obligations and that that will protect us from severe sanctions if we are found to have neglected something.  We welcome any ideas that others may have.

University Counsel

Compliance Survey

The Chancellor has asked the Office of University Counsel to survey the campus to determine what efforts each division or department is making to ensure compliance with federal and State laws, rules and regulations.

Please take a moment to complete the following survey and return it to us either in hard copy or via e-mail to c_dorres@uncg.edu by May 1, 2007.  We ask that you be as specific as possible.  Based on your responses, further information may be requested.
Name:







Title:







Office:

Phone:

E-mail:




1.
Please identify the relevant federal and/or State law(s), rules or regulations (if any) that your office or department is required to observe.  (e.g., HIPAA, FERPA, etc.)

2.
With respect to the information provided in question 1., is your office or department required to prepare periodic reports or otherwise document compliance?   If so, please attach a copy of the latest report your office prepared and/or describe the documentation you are required to keep.  (If the report or documentation is voluminous, please contact us first.  We may decide to come to your office and look at it in lieu of receiving a copy).

3.
Please identify personnel responsible for compliance and reporting within your division or department.  List their name and the area(s) of compliance for which they are responsible.

� There are 16 campuses in the UNC system including Chapel Hill and N.C. State University.
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